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would have decided “the question of construction in
favor of arbitration.” Id. at 28a.

[143

REASONS FOR GRANTING THE PETITION

Contractual clauses requiring arbitration of any
and all claims “related to” employment or incurred in
or about the workplace are ubiquitous in American
commerce. Under the liberal construction rules
applicable under the Federal Arbitration Act (FAA),
most courts (in keeping with the precedents of this
Court) give such clauses their broadest permissible
construction and mandate arbitration of all
employment-related claims. The decision below,
which adopts a narrow construction of standard
arbitration language to exclude sexual assault claims
by a fellow employee in employer-provided sleeping
quarters, draws the Fifth Circuit into conflict with
many federal courts of appeals and state supreme
courts and upsets settled expectations of contracting
parties. This Court’s intervention to resolve the
conflict and restore predictability to contracts using
standard comprehensive arbitration clauses 1is
imperative.

I. The Federal Arbitration Act Mandates
That Arbitration Clauses Be Given The
Broadest Construction Of Which They Are
Susceptible.

The FAA was adopted “to overcome an
anachronistic judicial hostility to agreements to
arbitrate, which American courts had borrowed from
English common law.” Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625 n.14
(1985). “[The] preeminent concern of Congress in
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passing the Act was to enforce private agreements
into which parties had entered,” and thus this Court
will “rigorously enforce agreements to arbitrate[.]”
Id. (quoting Dean Witter Reynolds Inc. v. Byrd, 470
U. S. 213, 221 (1985)).

Because the FAA declares “a national policy” in
favor of arbitration, courts must apply the “federal
substantive law of arbitrability, applicable to any
arbitration agreement within the coverage of the
Act.” Id. at 626, 627 (quoting Moses H. Cone Mem.
Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24
(1983)); Southland Corp. v. Keating, 465 U. S. 1, 12
(1984). That federal substantive law commands that
courts employ a presumption of arbitrability in
determining which claims must be submitted to
arbitration: “any doubts concerning the scope of
arbitrable issues should be resolved in favor of
arbitration.” Moses H. Cone, 460 U.S. at 24-25.

Under the presumption of arbitrability, “[a]n
order to arbitrate the particular grievance should not
be denied unless it may be said with positive
assurance that the arbitration clause is not
susceptible of an interpretation that covers the
asserted dispute. Doubts should be resolved in favor
of coverage.” AT&T Technologies, Inc. v.
Communications Workers of Am., 475 U.S. 643, 650
(1986) (emphasis added) (quoting Steelworkers v.
Warrior & Gulf Navigation Co., 363 U.S. 574, 582-
583 (1960)) (interpreting arbitration clauses under
the Labor Management Relations Act (“LMRA”))4;

4 The general rules for interpreting arbitration -clauses,
including the presumption of arbitrability, are the same in both
the FAA and LMRA context. See Mitsubishi, 473 U.S. at 626
(citing FAA and LMRA precedents on presumption of
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First Options of Chicago, Inc. v. Kaplan, 514 U.S.
938, 945 (1995) (the FAA “insist[s] upon clarity before
concluding that the parties did not want to arbitrate
a related matter”). The presumption applies with
special force to clauses that use “broad” language. Id.
“In such cases, ‘[in] the absence of any express
provision excluding a particular grievance from
arbitration, we think only the most forceful evidence
of a purpose to exclude the claim from arbitration can
prevail.” AT&T, 475 U.S. at 657 (quoting Warrior &
Gulf, 363 U.S. at 584-585).

Accordingly, in Mitsubishi, where a “broad clause”
applicable to enumerated articles of a sales
agreement between auto manufacturers covered “all
disputes, controversies or differences which may arise
between [the parties] out of or in relation to the
specified provisions or for the breach thereof,” this
Court declared that “insofar as the allegations
underlying the statutory claims touch matters
covered by the enumerated articles, the Court of
Appeals properly resolved any doubts in favor of
arbitrability.” 473 U.S. at 624 n.13 (emphasis added
and original brackets deleted). And in Mastrobuono
v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 59
(1995), this Court interpreted a clause requiring
arbitration of “any controversy arising out of or
relating to” accounts or transactions with a securities
broker to include claims for punitive damages. The
Court found nothing in the contract that “expresses
an intent to preclude an award of punitive

arbitrability interchangeably in FAA case); First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995) (same); Wright
v. Universal Maritime Serv. Corp., 525 U.S. 70, 77 n.1 (1998);
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002).
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damages[.]” Id. at 62. It noted that even if a
separate choice-of-law provision created ambiguity as
to the scope of the arbitration clause, “due regard
must be given to the federal policy favoring
arbitration, and ambiguities as to the scope of the
arbitration clause itself resolved in favor of
arbitration.” Id. (quoting Volt Info. Servs., Inc. v.
Board of Trustees of Leland Stanford Junior Univ.,
489 U.S. 468, 476 (1989)). It did not matter that the
arbitration clause did not specifically refer to punitive
damages; it was enough that the clause “appears
broad enough at least to contemplate such a remedy.”
Id. at 61. Thus, this Court, applying the presumption
of arbitrability, has interpreted broad clauses
requiring arbitration of claims “related to” the
contractual relationship to encompass all claims that
“touch matters” concerning the same, unless
expressly excluded.

II. The Decision Below Deepens A
Significant Conflict Of Authority Over
The Proper Standard For Interpreting
Broad Arbitration Clauses.

Despite the clarity of this Court’s precedents, a
conflict of authority has developed in the federal
courts of appeals and the state supreme courts. See
Hemispherx Biopharma, Inc. v. Johannesburg Consol.
Investments, 553 F.3d 1351, 1366 (11th Cir. 2008)
(noting that “[t]he case law yields no clear answer’ to
the question of how broadly to construe an
arbitration clause,” and describing divergence in
standards across the circuits) (citation omitted). At
least six courts faithful to this Court’s precedent — the
Second, Third, Seventh, Eighth, Ninth, and Tenth
Circuits — have distinguished between narrow and
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broad arbitration clauses (such as those providing for
arbitration of all claims “arising out of” or “related to”
a contract or transaction), and have construed the
latter to encompass all matters that “touch matters”
of the contractual relationship, unless expressly
excluded. See 3M Co. v. Amtex Sec., Inc., 542 F.3d
1193, 1199 (8th Cir. 2008) (FAA “requires that a
district court send a claim to arbitration when
presented with a broad arbitration clause like the one
here as long as the underlying factual allegations
simply ‘touch matters covered by’ the arbitration
provision”) (citation omitted); Chelsea Family
Pharmacy, PLLC v. Medco Health Solutions, Inc., 567
F.3d 1191, 1197-98 (10th Cir. 2009); Brayman Constr.
Corp. v. Home Ins. Co., 319 F.3d 622, 626 (3d Cir.
2003); CK Witco Corp. v. Paper Allied Indus., 272
F.3d 419, 422 (7th Cir. 2001); Simula, Inc. v. Autoliv,
Inc., 175 F.3d 716, 721 (9th Cir. 1999); Genesco, Inc.
v. T. Kakiuchi & Co., Ltd., 815 F.2d 840, 846 (2d Cir.
1987).5

Six other courts have adopted -conflicting
standards. The Sixth Circuit has expressly rejected
the “touch matters” standard, and has held instead
that “if an action can be maintained without
reference to the contract or relationship at issue, the
action 1is likely outside the scope of the arbitration
agreement-along with the presumption in favor of

5 In adopting the “touch matters” standard, the Second Circuit
has commented that this particular standard is no more robust
than other verbal formulations it has used. See Leadertex, Inc.
v. Morganton Dyeing & Finishing Corp., 67 F.3d 20, 28 (1995).
Reconciling its prior case law, the court held, consistently with
the aforementioned courts, that broad arbitration clauses
encompass all claims that do not concern “matters beyond the
parties’ contractual relationship.” Id.
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arbitrability and the intent of the parties.” NCR
Corp. v. Korala Assocs., Ltd., 512 F.3d 807, 814 (6th
Cir. 2008) (citation omitted). The First Circuit has
adopted a similarly narrow test. See Combined
Energies v. CCI, Inc., 514 F.3d 168, 172-73 (1st Cir.
2008) (refusing to compel arbitration where
agreement contained broad “arising out of” and
“relating to” language because plaintiff's claims
would stand “regardless of the parties’ rights and
responsibilities as defined by that contract”).

Two other courts have adopted foreseeability
limitations on broad arbitration clauses. The
Eleventh Circuit, after noting the disarray in the
circuits over the standards of arbitrability, has
rejected the “touch matters” test. Hemispherx, 553
F.3d at 1367. It instead excludes claims from
arbitration on the basis of the foreseeability of the
claims at the time of contracting. Id. (“the
appropriate test 1s whether the dispute was
reasonably foreseeable to the parties when they
entered into the licensing agreement”). The South
Carolina Supreme Court has done likewise. Aiken v.
World Fin. Corp. of S.C., 373 S.C. 144, 151 (refusing,
even under a broad arbitration clause, “to interpret
any arbitration agreement as applying to outrageous
torts that are unforeseeable to a reasonable consumer
in the context of normal business dealings” (emphasis
added)), cert. denied 552 U.S. 991 (2007). Other
courts, by contrast, expressly refuse to import
foreseeability limitations into broad arbitration
clauses. See Masco Corp. v. Zurich Ams. Ins. Co., 382
F.3d 624, 627 (6th Cir. 2004) (“we have no license to
write a ‘foreseeability’ limitation into the arbitration
agreement”); Deputy v. Lehman Bros., Inc., 345 F.3d
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494, 513 (7th Cir. 2003); Hilti, Inc. v. Oldach, 392
F.2d 368, 373 (1st Cir. 1968).

Finally, two other courts — fenced in by the
adoption of the “touch matters” standard by their
prior precedents® — have adopted exceptions for
certain claims related to sexual assaults by co-
workers, holding by ipse dixit that such claims are
not related to employment. In Smith ex rel. Smith v.
Captain D’s, LLC, 963 So0.2d 1116 (Miss. 2007), the
Supreme Court of Mississippi was confronted with an
employee’s claim that an employer was negligent in
hiring and retaining a supervisor who, allegedly in
the scope of his employment, raped her on the
restaurant premises in the women’s restroom. See id.
at 1117; id. at 1123 (Dickinson, dJ., dissenting)
(recounting allegations of complaint). The arbitration
clause was concededly broad, encompassing “any and
all previously unasserted claims, disputes, or
controversies arising out of or relating to [the
employee’s] application for employment, employment
and/or cessation of employment.” Id. at 1120. A
divided Mississippi Supreme Court held, without
explanation or analysis of the contract, that “we
unquestionably find that a claim of sexual assault
neither pertains to nor has a connection with [the
plaintiff’'s] employment,” and that the “sexual assault
claim against Captain D's and its employee is clearly
not within the scope of the arbitration agreement.”
Id. at 1121.

The Fifth Circuit below similarly carved out a
general exclusion for claims of sexual assault: it

6 See MS Credit Ctr., Inc. v. Horton, 926 So. 2d 167, 176 (Miss.
2006); Pennzoil Exploration & Prod. Co. v. Ramco Energy Litd.,
139 F.3d 1061, 1068 (5th Cir.1998).
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declared that “Iin most circumstances, a sexual
assault 1s independent of an employment
relationship.” App. 14a. It applied that general
presumption even to the extremely broad arbitration
clause here that requires that "any and all claims
that you might have against Employer related to your

employment ... must be submitted to binding
arbitration instead of to the court system.” App. 35a
(emphasis added). Furthermore, the Dispute

Resolution Program, which was incorporated by
reference 1in petitioner’s employment agreement,
defined “disputes” to include “all legal and equitable
claims, demands, and controversies, of whatever
nature or kind, whether in contract, tort, under
statute or regulation, or some other law, between
persons bound by the Plan, ... including ... any
matters with respect to ... any personal injury
allegedly incurred in or about a Company workplace.”
Id. at 3a (emphasis added).

In adopting this general presumption of exclusion,
the Fifth Circuit distinguished a contrary authority,
which found arbitrable a claim arising from sexual
assault at an off-site work conference. See Forbes v.
A.G. Edwards & Sons, Inc., No. 08-CV-552, 2009 WL
424146, at *8 (S.D.N.Y. Feb. 18, 2009)). The court
found significant that “in the instant action,” by
contrast, “the alleged sexual assault occurred after
hours, when Jones was off duty and in her bedroom.”
App. 15a. Moreover, according to the Fifth Circuit,
an assault by a co-worker in violation of company
policy was not related to the plaintiff’s employment,
only to the co-worker’s. App. 16a-17a. Remarkably,
the Fifth Circuit also found no relationship to
employment even though dJones had claimed (for
worker’s compensation purposes) that her injuries
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were sustained in the course of her employment, and
had alleged in her complaint that the sexual assault
was caused by (among other things) Petitioners’
breach of the employment contract and of federal
employment laws. Supra at 7-8.

The 6-2-2-2 conflict of authority is deep and
mature, and invites plaintiffs to shop for favorable
forums to evade arbitration. The rule of construction
of standard broad arbitration clauses under the FAA
1s an important federal question that warrants this
Court’s intervention.

III. The Decision Below Directly Contravenes
This Court’s Rule Requiring Arbitration
Clauses To Be Given The Broadest
Construction Of Which They Are

Susceptible.

The decision below also cannot be reconciled with
this Court’s precedent. This Court has held that
arbitration cannot be denied unless the arbitration
clause “is not susceptible of an interpretation that
covers the asserted dispute. Doubts should be
resolved in favor of coverage.” AT&T, 475 U.S. at
650 (emphasis added).

Although the court below acknowledged that
standard, App. 11a, it refused to apply it. It did not,
and could not, hold that the broad language of the
arbitration clause — covering “any and all claims that
you might have against Employer related to your
employment,” including “any personal injury
allegedly incurred in or about a Company workplace”
Id. at 3a — was not susceptible of a reading that
would encompass Jones’s sexual assault claim.
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A “claim,” in legal parlance, is the assertion of
“rights of the plaintiff to remedies against the
defendant with respect to all or any part of the
transaction, or series of connected transactions, out of
which the action arose.” Restatement (Second) of
Judgments § 24 (1982). A “claim” is defined by the
factual transaction, and not by the “substantive
theories, or variant forms of relief flowing from those
theories, that may be available to the plaintiff.” Id.
cmt. a; Genesco, 815 F.2d at 846 (court determining
the arbitrability of a claim must “focus on the factual
allegations in the complaint rather than the legal
causes of action asserted”). Indeed, the Dispute
Resolution Program covers “all legal and equitable
claims, demands, and controversies, of whatever
nature or kind, whether in contract, tort, under
statute or regulation, or at law, between persons and
entities bound by the Plan.” App. 3a.

Jones’s claim against Petitioners 1s
unquestionably “related to” her employment: she
seeks relief against her employer for failing to protect
her from a sexual assault by a co-worker in employer-
provided barracks in which the employee was
required to live as a condition of her employment.
The district court below, and the Fifth Circuit, were
not entitled to pluck out certain tort, contractual, and
Title VII theories of relief as “employment-related”
and deny arbitration on the others. See id. at 7a-11a.
Jones’s claim regarding the sexual assault is the
same regardless of the legal bases for relief she
states, and her claim is pervaded with allegations
that it was related to employment. Indeed, the very
same facts regarding the sexual assault will be at
issue in the negligence, Title VII, and contract counts
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that have been sent to arbitration and in the tort
counts that have been retained for jury trial.

The counts sent to arbitration as employment-
related (like the ones retained for trial) all seek
redress for injuries from the sexual assault. See id.
at 138a. Jones’s negligence count specifically
includes allegations that the company failed to
provide a “safe living” and a “safe working
environment”; that the company negligently handled
her requests to be moved to a safer environment and
to have separate male and female living quarters;
that the company did not follow policies related to
sexual misconduct; that the company was negligent
In its response to the assault; and that the sexual
assault “negatively impacted the terms, conditions,
and privileges associated with Jamie's employment.”
Id. at 115a. Her Title VII hostile work environment
count includes the allegation that “this environment
allowed, caused and/or contributed to the physical
assault upon Jamie.” Id. at 124a. Her Title VII
retaliation count includes the allegation that
defendants retaliated against her for the rape
charges. Id. at 125a. Her breach of contract claim
includes allegations that the company breached
various express or implied warranties regarding her
physical security and employee conduct. Id. at 128a.
Thus, in all the counts of the complaint — both those
sent to arbitration and those retained for jury trial —
the very same issues will have to be litigated of
whether a sexual assault occurred, what injuries
Jones suffered from any such assault, what duties the
defendants owed to protect her from the assault, and
her damages therefrom. Her entire claim for relief for
sexual assault injuries is clearly employment-related;
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it 1s the foundation of counts that the district court
held arbitrable.

Indeed, on strikingly similar facts, a federal
district court found the entire sexual-assault claim of
an overseas Halliburton employee to be arbitrable
under this very same arbitration language. Barker v.
Halliburton Co., 541 F. Supp. 2d 879 (S.D. Tex. 2008).
The plaintiff there alleged virtually the same counts
as Jones alleged here, and (like Jones) asked for the
various intentional and negligent hiring and
supervision counts to be excluded from arbitration.
The district court refused, stating:

All of these claims do not merely touch
on her employment, they are entirely
based on her employment.
Additionally, her Title VII claims
alleging sexual harassment and
retaliation are by definition based on
her employment. Therefore, all of her
extra-contractual claims fall within
the scope of her employment contract
and thus the arbitration provision.

Id. at 887.

The same result should have obtained here. The
Fifth Circuit disagreed with Barker because it
reasoned that the retained counts related to the
perpetrator’s conduct, but not Jones’s. App. 17a.
According to the court, Jones was not “acting in any
way related to her employment by being the alleged
victim of a sexual assault.” Id. That distinction is
unsound. Not only did the Fifth Circuit confuse legal
theories with claims, but the test is not whether the
plaintiff’s conduct related to her employment. The
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test under the arbitration clause is whether her claim
did, and that point is not subject to reasonable
dispute. The court of appeals simply ignored that
Jones’s injuries were sustained while she was in
employer-provided housing in which she was required
to reside by her employer, and that the same
transaction giving rise to that injury also gave rise to
allegations of breach of the employment contract, of
duties of care an employer owed its employee, and of
federal employment law.

Moreover, the fact that Jones was off-duty at the
time of the assault was not dispositive; “[p]ersonal
activities of a social or recreational nature must be
considered as incident to the overseas employment
relationship.” O’Keeffe v. Pan Am. World Airways,
Inc., 338 F.2d 319, 322 (5th Cir. 1964). Injuries are
considered to be incurred in the course and scope of
employment if “the obligations or conditions of
employment create the zone of special danger out of
which the injury arose.” O’Leary v. Brown-Pacific-
Maxon, 340 U.S. 504, 506-07 (1951). Injured
employees may recover (as Jones did here) for attacks
by fellow employees in company housing.”

The Fifth Circuit assumed that it would be proper
for Jones to recover Defense Base Act compensation
because the sexual assault injuries were incurred in
the “course and scope of employment” (as she did),

7 See, e.g., John H. Kaiser Lumber Co. v. Industrial Comm’n, 195
N.W. 329, 330 (Wis. 1923) (worker injured in attack by crazed
co-worker); Smith v. City of New York, 411 N.Y.S.2d 424, 427
(1978) (worker injured by darts thrown by co-worker in
dormitory in off-hours); Shaw v. Dutton Berry Farm, 632 A.2d
18, 20-21 (Vt. 1993) (farm worker stabbed in bunkhouse by
roommate).
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and still evade arbitration by claiming that they were
not “related to” employment. App. 27a-18a. The
court claimed that “the liberal construction of ‘scope
of employment’ for purposes of workers’ compensation
1s not necessarily the same standard to be applied
when construing an arbitration provision with
similar language.” Id. at 17a. But while workers’
compensation statutes and private arbitration
agreements may serve different purposes, the FAA
requires that the latter be given the broadest
construction of which they are susceptible. The Fifth
Circuit did not adhere to this rule when it
nonsensically held that a sexual assault can be in the
“course and scope of employment” and not “related to
employment.” The court accomplished this feat by
importing into the arbitration clause the limiting
requirement that the claims must be “significantly
relat[ed]” to employment, id. at 24a, and then using
that imputed and open-ended standard as a means to
enforce its own presumptions (divorced from any
evidence of the intent of the contracting parties) as to
the arbitrability of sexual assault claim.

The Fifth Circuit also gave short shrift to the
inclusion in the arbitration agreement of all disputes
“with respect to ... any personal injury allegedly
incurred in or about a Company workplace.” Id. at
3a. Even under the narrower workers’ compensation
laws, the “bunkhouse” is traditionally considered the
workplace. See 2 Arthur Larson & Lex. K. Larson,
Larson’s Workers' Compensation Law § 24.03[1]
(2009); Holt Lumber Co. v. Industrial Comm’n 170
N.W. 366, 367 (Wis. 1919) (“The general rule under
the authorities 1s that when the contract of
employment contemplates that the employee shall
sleep upon the premises of the employer, the



26

employee under such circumstances is considered to
be performing services growing out of and incidental
to such employment during the time he is on the
premises of the employer.”) (citation omitted). The
Fifth Circuit again contrived a narrow interpretation
of this provision, reasoning that an unrelated policy
preventing alcohol consumption where work was
performed to demonstrate that the parties intended
to have jury trials of living-quarters claims of
overseas employees. App. 24a-25a.

The Fifth Circuit did not give the standard
arbitration clause at 1issue here the broadest
interpretation of which it is susceptible, absent “only
the most forceful evidence of a purpose to exclude the
claim from arbitration can prevail.” AT&T, 475 U.S.
at 650 (quoting Warrior & Gulf, 363 U.S. at 584-585).
In contravention of this Court’s precedents, the court
of appeals instead improperly applied narrowing
presumptions out of hostility to arbitration of claims
of this kind. This Court should grant review to
vindicate its precedents.

IV. The Narrowing Standards Applied By the
Fifth Circuit and Other Courts Cast
Millions of Existing Employment
Arbitration Provisions Into Flux

Federal circuit and state courts universally
consider arbitration provisions covering  all
controversies “relating to” the contract, such as the
provision contained in Jones’s employment contract,
“the paradigm of a broad clause.” Collins 58 F.3d at
20; Prima Paint Corp. v. Flood & Conklin Mfg. Co.,
388 U.S. 395, 398 (1967) (construing an arbitration
clause with the language “[a]ny controversy or claim
arising out of or relating to this Agreement” as a
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broad one).8 Indeed, when an arbitration provision
covers any dispute “related to” the contract, courts
recognize that the parties have chosen “the broadest
language the parties could reasonably use to subject
their disputes to that form of settlement, including
collateral disputes that relate to the agreement
containing the clause.” Fleet Tire Serv. of North
Little Rock v. Oliver Rubber Co., 118 F.3d 619, 621
(8th Cir. 1997). The American Arbitration
Association, courts, and respected treatise writers
have advocated such language to ensure the
arbitration clause’s comprehensiveness, see In re
Petition of Kinoshita & Co., 287 F.2d 951, 953 (2d Cir.
1961) (advocating use of standard arbitration clause
recommended by AAA to cover broad range of claims);
Bennett, supra, at 78, and commercial enterprises
have widely adopted such language in all manner of
contracts (including employment contracts).
Nevertheless, the narrowing standards applied by the
Fifth Circuit and other courts limit the scope of
intentionally broad arbitration clauses, and thus
undermine the ability of employers and employees to
rely on existing arbitration provisions contained in
millions of employment contracts.

The rapidly increasing use of pre-dispute
arbitration agreements underscores the importance

8 See also American Recovery Corp. v. Computerized Thermal
Imaging, Inc., 96 F.3d 88, 93 (4th Cir. 1996) (finding language
“arising out of or related to” the contract to be broad and
“capable of an expansive reach”); Valentine Sugars, Inc. v.
Donau Corp., 981 F.2d 210, 213 n.2 (5th Cir. 1993) (stating that
when the arbitration clause calls for “any dispute ‘relating to or
arising out of the agreement” to be submitted to arbitration, the
parties “intend the clause to reach all aspects of the
relationship”)(citation omitted).
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of this Court’s review. Over the past two decades, the
percentage of employers in the private sector using
arbitration to resolve employment disputes rose
dramatically.® Between 1997 and 2001, the number
of employees covered by employment administration
plans administered by AAA alone doubled from three
to six million. See Hill, 58 Disp. Res. J. at 10 (citing
David Lipsky & Ronald Seeber, In Search of Control:
The Corporate Embrace of ADR, 1 U. Pa. J. Lab. &
Emp. L. 133-59 (1998)). The rise in arbitration is
largely a result of the favorable “economics of dispute
resolution.” 14 Penn Plaza LLC v. Pyett, 129 S. Ct.
1456, 1464 (2009). In fact, within the employment
context, a key advantage of arbitration “over
litigation is that the relatively high costs of litigation
inhibit access to the courts by lower to mid-income
range employees.” See Alexander Colvin, Empirical
Research on Employment Arbitration: Clarity Amidst
the Sound and Fury?, 11 Employee Rts & Emp. Pol’y
J. 405, 419 (2007); see also Samuel Estreicher,
Saturns for Rickshaws: The Stakes in the Debate over
Pre-Dispute Employment Arbitration Agreements, 16

9 See Elizabeth Hill, AAA Employment Arbitration:. A Fair
Forum at Low Cost, 58 Disp. Res. J. 8, 10 (2008) (finding that
percentage of employers in the private sector using employment
arbitration increased from 3.6 percent in 1991 to 19 percent in
1997) (citing Peter Feuille & Denise Chachere, Looking Fair or
Being Fair: Remedial Voice Procedures in Nonunion Workplaces,
21 J. Mgmt. 27 (1995) and U.S. General Accounting Office,
Alternative Dispute Resolution: Employers’ Experiences with
ADR in the Workplace, Report to the Chairman, Subcommittee
on Civil Service, Committee on Government Reform and
Oversight, House of Representatives, GAOIGGD-97-157 (Aug.
1997)); 5 Thomas Oekmke, Commercial Arbitration, App. Al,
Commercial Arbitration Rules and Mediation Procedures (3d ed.
2007).
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Ohio St. J. on Disp. Resol. 559, 563-64, 567-68 (2001).
This Court has expressly recognized the benefit of
arbitration in the employment context because the
fractional cost of arbitration allows employees to
pursue claims against employers, “which often
involve[] smaller sums of money than disputes
concerning commercial contracts.” Circuit City
Stores, Inc. v. Adams, 532 U.S. 105, 123 (2001)
(“Arbitration agreements allow parties to avoid the
costs of litigation, a benefit that may be of particular
importance in employment litigation”).10

Contracting parties that seek comprehensive
arbitration of work-related claims for principally
economic reasons would have no reason to exclude
certain types of claims implicitly, as the Fifth Circuit
impermissibly presumed. Carving out certain types
of claims simply produces more expensive (and as
here) duplicative jury trials. Nor is there any reason

10 Cumulative empirical studies also show that approximately
62 percent of employees prevail in arbitration whereas only 43
percent of employees prevail in court. See National Workrights
Institute, Employment Arbitration: What Does the Data Show
(2004), www.workrights.org/current/cd-arbitration.html.
Arbitrated disputes involving consumer goods and employment
claims take a median time of only 104 days to resolve and
require a median cost of only $870. See B. Ostrom & N. Kauder,
Examining the Work of State Courts, 1999-2000, at 39),
National Center for State Courts (2000)
http://www.ncsconline.org/D_Research/csp/1999-
2000_Files/1999-2000_Tort-Contract_Section.pdf; see also
Consumer and Employment Arbitration in California: A Review
of Website Data Posted Pursuant to Section 1281.96 of the Code
of Civil Procedure California Dispute Resolution Institute,
August 2004, http://www.mediate.com/cdri/cdri_print
_Aug 6.pdf. These disputes are resolved approximately 85%
faster than litigating similar claims. See id.


www.ncsconline.org/D_Research/csp/1999-
www.mediate.com/cdri/cdri_print
http://www.ncsconline.org/D_Research/csp/1999-
http://www.mediate.com/cdri/cdri_print
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to think employees would generally treat sexual
assault claims differently from others. While Jones
desires a jury trial for her claims, many employees
would prefer the confidentiality of arbitration to filing
public court complaints and enduring public jury
trials on claims of sexual assault.!?

The Fifth Circuit’s approach leaves arbitration
agreements indeterminate. Contracting parties
cannot know in advance what claims a court —
engaging in idiosyncratic analysis not anchored in
the contract itself — might deem “significant” enough
in their relationship to employment. It is impossible
in many circumstances, and inefficient in all
circumstances, for longstanding contracts to be
constantly renegotiated to create express coverage of
particular claims that various courts may have
deemed excluded. And such a task would never be
complete, depriving the contract parties of the
predictability that such standard language 1is
intended to achieve.

The narrowing standards applied by the Fifth
Circuit and other courts have produced legal
uncertainty calling into question the scope of

11 See, e.g., David P. Bryden & Sonja Lengnick, Rape in the
Criminal Justice System, 87 J.Crim. L. & Criminology 1194,
1221 (1997) (discussing underreporting of sexual abuse in the
U.S., noting that “[sJome rape victims are too upset, or too
embarrassed at the prospect of answering a stranger’s intimate
questions about the incident, or so ashamed that they do not
want anyone, even their friends, to know about it.”); c.f. Bonnie
S. Fisher et al., Nat’l Inst. of Justice, U.S. Dept. of Justice, The
Sexual Victimization of College Women (2000) (finding that
fewer than 3% of completed or attempted sexual contacts not
amounting to rape, and less than 5% of completed rapes, of U.S.
college women are reported to the police).
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arbitration clauses contained in millions of
employment contracts. This leaves the contractual
rights of both employers and employees in legal
limbo. Indeed, because the economics of arbitration
are often favorable to employees, narrowing the scope
of otherwise broad arbitration provisions may leave
“the majority of employees who need arbitration to
obtain justice empty handed.” See Lewis L. Maltby,
National Workrights Institute, Out of the Frying
Pan, Into the Fire: The Feasibility of Post-Dispute
Employment  Arbitration  Agreements  (2003),
http://www.workrights.org/current/cd_adr.pdf .

This Court should grant review to ensure that the
plain language and intent of comprehensive
arbitration contracts is honored, consistently with the
traditional presumption of arbitrability established
by its precedents.

CONCLUSION

This Court should grant review, and reverse the
judgment of the Fifth Circuit.

Respectfully submitted,

STEPHEN B. KINNAIRD (counsel of record)
D. ScoTT CARLTON

Paul, Hastings, Janofsky

& Walker LLP

875 15th Street, N.W.

Washington, DC 20005

(202) 551-1700
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APPENDIX A

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

[Filed September 15, 2009]
No. 08-20380

JAMIE LEIGH JONES; JOSEPH DAIGLE
Plaintiffs

JAMIE LEIGH JONES

Plaintiff-Appellee
V.

HALLIBURTON CO, doing business as KBR Kellogg
Brown & Root; KBR TECHNICAL SERVICES INC;
OVERSEAS ADMINISTRATIVE SERVICES LTD; KELLOGG
BROWN & ROOT SERVICES INC; KELLOGG BROWN AND
ROOT INTERNATIONAL INC; KELLOGG BROWN & ROOT
LLC; KELLOGG BROWN & RoOT S DE R L; KELLOGG
BROWN & RooT INC; KBR INC

Defendants-Appellants

Appeal from the United States District Court
for the Southern District of Texas

Before BARKSDALE, DeMOSS, and STEWART,
Circuit Judges.

RHESA HAWKINS BARKSDALE, Circuit Judge:

This interlocutory appeal from a partial refusal to
compel arbitration concerns the arbitrability vel non
of tort claims by an employee who, while working at
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an overseas location, was allegedly gang-raped by her
co-workers in her bedroom in employer-provided
housing. Halliburton Company/Kellogg Brown &
Root, and various affiliates (Halliburton/KBR),
contest the denial, in part, of their motion to compel
arbitration of Jamie Leigh Jones’ claims concerning
her alleged rape by Halliburton/KBR employees,
while she was stationed at a company facility in
Baghdad, Iraq. All of her claims were deemed
arbitrable except for: (1) assault and battery; (2)
intentional infliction of emotional distress arising out
of the alleged assault; (3) negligent hiring, retention,
and supervision of employees involved in the alleged
assault; and (4) false imprisonment.

At issue is whether those four claims found non-
arbitrable are, for purposes of Jones’ employment
contract, “related to [her] employment” or constitute
personal injury “arising in the workplace”. That
contract incorporated Halliburton/KBR’s dispute res-
olution program (DRP), which required her to arbi-
trate all claims brought against the company falling
within the scope of related-to or workplace language.
In the alternative, should the alleged rape be deemed
covered by the arbitration clause, at issue is whether
the doctrine of unclean hands precludes granting
equitable relief of specific enforcement of that clause.
AFFIRMED and REMANDED.

L.

Jones began working for Halliburton/KBR in 2004
as an administrative assistant in Houston, Texas.
She alleges: while so employed, she was sexually
harassed by her supervisor; and, because of this, she
demanded to be moved to another department.
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On 21 July 2005, Jones signed a contract with De-
fendant Overseas Administrative Services (OAS), a
foreign, wholly-owned subsidiary of Halliburton/KBR,
to be employed as clerical worker for the company in
Baghdad. Paragraph 26 of this contract provided, in
pertinent part:

You . . . agree that you will be bound by and
accept as a condition of your employment the
terms of the Halliburton Dispute Resolution
Program which are herein incorporated by refer-
ence. You understand that the Dispute Resolu-
tion Program requires, as its last step, that any
and all claims that you might have against
Employer related to your employment, including
your termination, and any and all personal in-
jury claim/[s] arising in the workplace, you have
against other parent or affiliate of Employer,
must be submitted to binding arbitration instead
of to the court system.

(Emphasis added.) (Jones’ initials appear at the bot-
tom of this paragraph.) The incorporated DRP, in
turn, provides:

“Dispute” means all legal and equitable claims,
demands, and controversies, of whatever nature
or kind, whether in contract, tort, under statute
or regulation, or some other law, between
persons bound by the Plan or by an agreement to
resolve Disputes under the Plan . . . including,
but not limited to, any matters with respect to . . .
any personal injury allegedly incurred in or
about a Company workplace.

(Emphasis added.) (As discussed infra, although the
employment contract uses “arising in the workplace”,
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the incorporated DRP uses “incurred in or about a
company workplace”. (Emphasis added.))

Jones’ job assignment placed her in the United
States Army’s Central Command Area of Operations,
located in the “Green Zone”, a well-known area of
Baghdad. The Green Zone is a ten-square-kilometer
area that was initially the center of the Coalition
Provisional Authority after the Iraqi invasion, and
continues to remain the center of the international
presence in the city.

Four days after signing her employment contract,
Jones arrived in the Green Zone on 25 July 2005 and
began working at Camp Hope, which she alleges was
under the direct control and authority, collectively, of
the United States Departments of State and Defense,
and Halliburton/KBR. Housing was provided for her
as a term of her employment contract. Although she
had initially requested, and claims she was promised,
a private billeting area to be shared only with
women, she was instead housed in a barracks, some
distance from her workplace, occupied predominantly
by male employees.

Jones alleges she was subjected to unwanted
sexual harassment almost immediately. On 27 July,
two days after arriving in Iraq, Jones complained
to several Halliburton/KBR managers about her
sexually-hostile living environment, and requested
that she be housed in a safer location. She contends:
no action was taken; and she was, instead, advised to
“go to the spa”.

The next evening, on 28 July, Jones alleges that,
following a social gathering outside her barracks, at
which alcohol had been consumed, she was drugged,
beaten, and gang-raped by several Halliburton/KBR
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employees in her barracks bedroom. Allegedly, when
she awoke the next morning, naked and severely
bruised, she discovered one of the alleged perpetra-
tors lying in the lower bunk in her bedroom. At that
time, he allegedly admitted to having unprotected sex
with her. Jones received several serious injuries as a
result of the alleged incident, including torn pectoral
muscles, which would later require reconstructive
surgery.

Jones reported the rape to another employee and
was taken to see Halliburton/KBR medical personnel.
A rape kit was administered at a United States
Army-run hospital. Jones alleges Halliburton/KBR
subsequently mishandled the rape kit. She further
alleges: after her rape-kit procedure was performed,
she was placed under armed guard in a container and
not permitted to leave; and, despite repeated requests
to be allowed to do so, she was denied access to a
telephone to contact her family, until she convinced
one of her guards to allow her to telephone her
father.

Additionally, Jones alleges she met with Hallibur-
ton’s human resources personnel and her direct
supervisor following her physical examination, where
she was interrogated for several hours. She contends
her KBR supervisors gave her two options: to stay
and “get over it”; or to return home without the
“guarantee” of a job on return. Jones’ father was
eventually able to enlist Congressional assistance to
secure her return to the United States.

Initially, Jones filed a complaint with the Equal
Employment Opportunity Commission. It conducted
an investigation and determined: she had been
sexually assaulted by one or more employees; physi-
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cal trauma was apparent; and Halliburton/KBR’s
investigation had been inadequate.

In February 2006, Jones filed a demand for arbi-
tration against Halliburton/KBR, claiming: negli-
gence, negligent undertaking, and gross negligence in
relation to the claimed sexual harassment and
assault. She later amended the demand to include
claims under Title VII and the Texas Labor Code.
Additionally, she filed for, and received, workers’
compensation benefits under the Defense Base Act,
discussed infra.

Upon retaining new counsel, Jones filed the instant
action, based on the same claims, in district court in
May 2007 against: Halliburton/KBR and its various
affiliates; the United States; and individual defen-
dants, including her first supervisor in Houston, the
alleged perpetrator she found lying in her bedroom,
and several “John Doe Rapists”. (Jones’ husband was
named as a plaintiff, amended complaints have
removed him as a party.) The action was transferred
to another district in Texas in July 2007; Jones non-
suited the United States that September; and the
individual defendants have not made an appearance.

Jones’ Fourth Amended Complaint asserted claims
for: negligence (which encompassed the above-
described claim, that the district court deemed non-
arbitrable, for the negligent hiring, retention, and
supervision of the employees involved in the alleged
assault); negligent undertaking; sexual harassment
and hostile work environment under Title VII; retali-
ation; breach of contract; fraud in the inducement to
enter the employment contract; fraud in the induce-
ment to agree to arbitration; assault and battery;
intentional infliction of emotional distress; and false
imprisonment. (Although dJones’ complaint only
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asserted Halliburton/KBR’s actions “amounted to
false imprisonment”, and did not specifically present
it as a claim, the district court confirmed at a hearing
that Jones did intend to assert a false-imprisonment
claim; accordingly, it considered the arbitrability of
that claim as well.) She contended Halliburton/KBR
was vicariously liable for the torts committed by its
employees.

In November 2007, Halliburton/KBR moved to
compel arbitration of Jones’ claims and stay the
proceedings. In March 2008, the district court heard
oral argument on that motion.

That May, in a thorough and well-reasoned opinion
and order, the district court granted in part and
denied in part Halliburton/KBR’s motion. For the
reasons that follow, it compelled arbitration for all
claims, except: (1) assault and battery; (2) intentional
infliction of emotional distress arising out of the
alleged assault; (3) negligent hiring, retention, and
supervision of employees involved in the alleged
assault; and (4) false imprisonment.

In so holding, the district court concluded there
was a valid agreement to arbitrate, rejecting Jones’
contentions that: there was no meeting of the minds;
the arbitration clause was fraudulently induced; the
provision was contrary to public policy; and enforcing
the agreement would be unconscionable. It also
rejected Jones’ alternative contention that, pursuant
to the equitable doctrine of unclean hands, the arbi-
tration agreement should not be enforced.

Having decided the arbitration agreement is valid,
the district court turned to whether Jones’ claims fell
outside the agreement’s scope. After determining the
public policy expressed in the Texas Arbitration Act
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did not govern the question of scope (as Jones had
urged), the district court found that certain claims
fell outside the scope of the provision. Recognizing
that the arbitration provision at issue is broad, it
held the four above-listed claims related to the
alleged rape (assault and battery; intentional inflic-
tion of emotional distress; negligent hiring, retention,
and supervision of the employees involved; and false
imprisonment) “fall beyond the outer limits of even a
broad arbitration provision” and were “not related to
Ms. Jones’ employment”. Jones v. Halliburton Co.,
No. 4:07-CV-2719, 2008 WL 2019463, at *9 (S.D. Tex.
9 May 2008).

While noting that overseas, remote employment,
such as Jones’, has led to a liberal interpretation in
the case law of the “scope of employment” for
purposes of workers’ compensation (specifically, the
Defense Base Act), the district court concluded:
liberal construction could not “be incorporated whole-
sale into the interpretation of an arbitration provi-
sion”; and, as such, the alleged rape could not be
considered related to her employment for purposes of
arbitration simply because it might be considered
within the scope of employment for workers’ compen-
sation purposes. Id. at *11.

Finally, the district court held: although the
arbitration provision extended to personal-injury
claims “arising in the workplace”, the court “d[id] not
believe [Jones’] bedroom should be considered the
workplace, even though her housing was provided by
her employer”. Id. at *10.

The district court ordered litigation of the four non-
arbitrable claims stayed wuntil arbitration is
completed on the other claims. Those other claims
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were ordered to be arbitrated. This interlocutory
appeal was filed in June 2008.

II.

As is well established, pursuant to the Federal
Arbitration Act (FAA), our court has jurisdiction over
a district court’s refusal to compel arbitration. 9
U.S.C. § 16(a)(1); e.g., Republic Ins. Co. v. PAICO
Receivables, LLC, 383 F.3d 341, 344 (5th Cir. 2004).
The denial of a motion to compel arbitration is
reviewed de novo. E.g., Sherer v. Green Tree Servicing
LLC, 548 F.3d 379, 381 (5th Cir. 2008).

A two-step analysis is employed to determine
whether a party may be compelled to arbitrate. Id.
First, whether the party has agreed to arbitrate the
dispute is examined. This question itself is further
subdivided; to determine whether the party has
agreed to arbitrate a dispute, our court must ask: “(1)
is there a valid agreement to arbitrate the claims and
(2) does the dispute in question fall within the scope
of that arbitration agreement”. Id. (citing JP Morgan
Chase & Co. v. Conegie ex rel. Lee, 492 F.3d 596, 598
(5th Cir. 2007)). If both questions are answered in the
affirmative, our court then asks whether “any federal
statute or policy renders the claims nonarbitrable”.
Id. (quoting JP Morgan Chase, 492 F.3d at 598).

Neither party contends that a federal statute or
policy would bar arbitration; accordingly, our analy-
sis is restricted to the first step. Further, the district
court held, and neither party disputes on appeal—
with the exception of Jones’ alternative unclean-
hands contention—that there was a valid and enfor-
ceable agreement to arbitrate. As such, our inquiry
focuses on the question of scope: whether the dispute
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in question—the alleged rape—falls within the scope
of the arbitration agreement.

A.

Paragraph 25 of Jones’ employment contract
states:

This Agreement is formed in the State of Texas
and shall be governed by and construed in accor-
dance with the laws of the State of Texas; except
that with respect to all matters or disputes
related to the validity or enforceability of provi-
sion 26 below [the arbitration clause], all issues
shall be governed by and construed in accordance
with the Federal Arbitration Act.

Jones contends: the FAA applies only when deter-
mining whether the agreement to arbitrate is “valid”
or “enforceable” as a whole; and the scope of an arbi-
tration agreement is a distinct question that, under
the terms of her employment contract, is governed by
Texas law.

To the extent Jones is maintaining, as she did in
district court, that the public policy in the Texas
Arbitration Act (TAA), TEX. C1v. PRAC. & REM. CODE
ANN. §171.001 et seq., dictates her personal injury
claims fall outside the scope of the arbitration agree-
ment, we reject her contention. Essentially, Jones
contended in district court that the arbitration
agreement was not enforceable for her personal-
injury claims because, under Texas law, the TAA
mandates that agreements to arbitrate such claims,
inter alia, be signed by each party’s lawyer. See TEX.
C1v. PRAC. & REM. CODE ANN. § 171.002 (instructing
the TAA does not apply to “a claim for personal
injury” unless “(1) each party to the claim, on the
advice of counsel, agrees in writing to arbitrate; and
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(2) the agreement is signed by each party and each
party’s attorney”).

We agree with the district court’s conclusion that,
“to the extent . . . § 171.002 of the TAA affects the
enforceability of the agreement, it would be
preempted by the FAA”. Jones, 2008 WL 2019463, at
*7 (emphasis in original). Accordingly, and essen-
tially for the reasons stated by the district court, we
also conclude that whether Jones’ claims fall outside
the scope of the arbitration provision is not based on
the public policy stated in the TAA.

B.

Although the public policy of the TAA does not
govern the scope of the arbitration provision, our
court must decide whether Jones’ claims deemed non-
arbitrable by the district court otherwise fall outside
of the scope of the arbitration clause of the employ-
ment contract. As discussed, in this regard, the
“related to” and “workplace” language comes into
play. It goes without saying that there is a strong
federal policy in favor of arbitration.

When determining whether a dispute is covered by
the scope of an arbitration agreement, the Supreme
Court has held that “any doubts concerning the scope
of arbitrable issues should be resolved in favor of
arbitration”. Safer v. Nelson Fin. Group Inc., 422
F.3d 289, 294 (5th Cir. 2005) (quoting Moses H. Cone
Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-
25 (1983)). Accordingly, our court has held: “[A] valid
agreement to arbitrate applies ‘unless it can be said
with positive assurance that [the] arbitration clause
is not susceptible of an interpretation which would
cover the dispute at issue”. Personal Sec. & Safety
Sys. Inc. v. Motorola Inc., 297 F.3d 388, 392 (5th Cir.
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2002) (quoting Neal v. Hardee’s Food Sys., Inc., 918
F.2d 34, 37 (5th Cir. 1990)).

1.

Halliburton/KBR first contends the dispute is
covered by the arbitration agreement because the
alleged incident is “related to” her employment for
purposes of the employment contract’s arbitration
clause. This clause provides, in pertinent part: “You
understand that the Dispute Resolution Program
requires, as its last step, that any and all claims that
you might have against Employer related to your
employment . . . must be submitted to binding arbi-
tration instead of to the court system”. (Emphasis

added.)

Our court has characterized similar arbitration
clauses as broad and capable of expansive reach. See
Pennczoil Exploration & Prod. Co. v. Ramco Energy
Ltd., 139 F.3d 1061, 1067 (5th Cir. 1998) (noting:
“courts distinguish ‘narrow’ arbitration clauses that
only require arbitration of disputes ‘arising out of the
contract from broad arbitration clauses governing
disputes that ‘relate to’ or ‘are connected with’ the
contract”). Of course, although this reach is broad, it
is not unbounded. Pennzoil recognized that a dispute
need only “touch’ matters covered by” the arbitration
agreement to be arbitrable, id. at 1068 (quoting
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U.S. 614, 624 n.13 (1985)); in the same
discussion, however, it defined an arbitrable dispute
under a broad clause as one “having a significant re-
lationship to the contract”—here, Jones’ employment
contract—“regardless of the label attached to the
dispute”. Pennzoil, 139 F.3d at 1067. It further noted:
“[E]ven broad clauses have their limits”. Id. at 1067
n.8.
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The case law is divided on the arbitrability, under
similar arbitration clauses, of employees’ claims
premised on sexual assault. As noted by the district
court, the Mississippi Supreme Court held in Smith
ex rel. Smith v. Captain D’s, LLC, 963 So. 2d 1116
(Miss. 2007), that plaintiffs claim against her
employer for negligent hiring, supervision, and reten-
tion of her manager, who allegedly sexually assaulted
plaintiff, was “unquestionably” beyond the scope of
the arbitration clause at issue. Id. at 1121. In that
action, the arbitration clause provided that all
“claims, disputes, or controversies arising out of or
relating to [her] . . . employment” would be resolved
through arbitration. Id. at 1120.

Plaintiff, a restaurant employee, alleged that her
manager assaulted and raped her at the restaurant
during working hours. Id. at 1118. In addressing the
question of scope, the Mississippi Supreme Court
held: “[A] claim of sexual assault neither pertains to
nor has a connection with [plaintiff]’s employment”.
Id. at 1121; see also Niolet v. Rice, No. 2008-CA-
00922-COA, 2009 WL 1199114, at *2 (Miss. Ct. App.
5 May 2009) (citing Captain D’s in noting that plain-
tiff’'s claims of assault and battery against her super-
visor in an alleged sexual assault were “not directly
or indirectly related to her employment” for purposes
of the company’s arbitration agreement because “the
provision is limited to employment-related claims”
and “a claim for assault and battery in no way
touches upon matters covered by the agreement”).

Other courts have reached similar conclusions
when determining whether an employee’s claims
concerning sexual assault fall within the scope of an
arbitration agreement. In Hill v. Hilliard, 945 S.W.
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2d 948 (Ky. Ct. App. 1996), plaintiff sued her employer
and her supervisor claiming, inter alia, assault and
battery, intentional infliction of emotional distress,
and false imprisonment, after her supervisor
allegedly raped her while they were attending a
work-related convention. Defendants moved to
dismiss and compel arbitration, contending the
claims were within the scope of the arbitration
provision in plaintiffs employment contract, which
mandated arbitration for any controversy “arising out
of employment”. Id. at 950.

The trial court agreed with defendants; the appel-
late court, however, concluded that the claims of
assault and battery and false imprisonment were
dismissed erroneously. It held: “The only connection
those torts and crimes have with [plaintiff]’s
employment is that they were committed by a co-
worker and occurred while on a business trip”. Id. at
952. “The mere fact that these tort claims might not
have arisen but for the fact that the two individuals
were together as a result of an employer-sponsored
trip cannot be determinative. What [the supervisor]
is accused of doing is independent of the employment
relationship.” Id.

The scope of that arbitration provision was, of
course, more narrow than the one at issue, yet the
result is no less valid for broadly-construed arbitra-
tion claims: in most circumstances, a sexual assault
is independent of an employment relationship. See
Abou-Khalil v. Miles, No. G037752, 2007 WL 1589456,
at *2 (Cal. Dist. Ct. App. 4 June 2007) (unpublished)
(noting that claims of intentional infliction of
emotional distress, assault, and battery “do not
normally arise out of the employment context, in that
they would be actionable even if plaintiff did not
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work with defendant” and that “sexual assault is not
normally within the course and scope of employ-
ment”); cf. Tolliver v. Kroger Co., 498 S.E.2d 702, 713
(W. Va. 1997) (determining, in an action involving
whether an assault and battery claim fell within the
scope of the company’s collective bargaining agree-
ment for purposes of resolving the conflict through
grievance procedures, that “[a]ssault and battery
conduct is not a part of, nor a condition of
employment”).

On the other hand, some courts have held sexual-
assault claims do fall within the scope of arbitration
agreements similar to the one at hand. For example,
the Southern District of New York held recently that,
for purposes of arbitration, a sexual-assault claim
was “related to” plaintiffs employment when the
assault was committed by a member of her company’s
upper management, occurred at a work conference
attended by plaintiff as part of her responsibilities for
the company, and contributed to an alleged pattern of
sexual harassment that had occurred at work. Forbes
v. A.G. Edwards & Sons, Inc., No. 08-CV-552, 2009
WL 424146, at *8 (S.D.N.Y. 18 Feb. 2009). In the
instant action, however, the alleged sexual assault
occurred after hours, when Jones was off duty and in
her bedroom.

Likewise, in Barker v. Halliburton Co., 541 F.
Supp. 2d 879 (S.D. Tex. 2008), discussed and disa-
greed with by the district court in the instant action
(but relied upon as primary authority by the
Dissent), the court examined the same arbitration
language as in this action and concluded: falling
within the scope of the arbitration provision were
plaintiff’s claims of negligence, negligent undertak-
ing, sexual harassment and hostile work environ-
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ment, retaliation, fraud, and intentional infliction of
emotional distress, arising from, inter alia, an alleged
sexual assault by a State Department employee while
in plaintiff’s living quarters in Iraq. It grounded this
conclusion on plaintiff's vicarious-liability theories
being “predicated on the failure of the Halliburton
defendants’ employees to follow company policies
regarding, among other things, sexual harassment”,
id. at 887, and on her negligent-undertaking claims
alleging that Halliburton “negligently undertook to
provide proper training, adequate and sufficient
safety precautions . . ., [and] adequate and sufficient
policies and procedures in the recruitment, training
and placement of personnel in Iraq”, id.

In so holding, the district court in Barker com-
mented on the unique nature of plaintiffs work
environment, noting that, for overseas employees,
there is no bright line between work and leisure time.
Id. Citing O’Keeffe v. Pan American World Airways,
Inc., 338 F.2d 319, 322 (5th Cir. 1964), a case involv-
ing the reach of workers’ compensation under the
Defense Base Act, it ruled that, for overseas employees
stationed in remote locations, the “scope of the em-
ployment agreement and its arbitration clause”
encompasses incidents that occur outside the work
environment. Barker, 541 F. Supp. 2d. at 887-88.

The district court’s disagreement in this action
with the above-described decision in Barker is sound:
“Just because an assailant’s actions happen to be in
violation of his employer’s policies, and those policies
also govern plaintiff’s behavior, does not necessarily
render the assault related to plaintiff's employment
for purposes of arbitration”. Jones, 2008 WL 2019463,
at *10. It may be (and, as the Dissent also recognizes
at 4 note 1, Jones will have to so prove, of course, to
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prevail on her vicarious-liability claim) that the
alleged perpetrators were acting in ways that related
to their employment because, in assaulting Jones,
they were violating company policies. But the perpe-
trators’ conduct concerning company policies does not
explain how Jones was acting in any way related to
her employment by being the alleged victim of a
sexual assault.

Further, in the instant action, unlike in Barker,
Jones has claimed Halliburton/KBR is vicariously
liable for the assault. This distinction with the
Barker decision, coupled with our concluding that the
district court in this action properly analyzed and
deemed as non-arbitrable claims that overlap with
those analyzed in Barker (negligence and intentional
infliction of emotional distress), strengthens our hold-
ing that Jones’ claims were beyond the scope of the
arbitration clause regarding the “related to” portion.

b.

The district court’s reference in Barker to the
“scope of employment” in the context of workers’
compensation merits further discussion. As noted by
that court, as well as by Halliburton/KBR in this
action, Supreme Court and Fifth Circuit jurispru-
dence has established a liberal construction for the
term “course and scope of employment” for purposes
of workers’ compensation under the Defense Base
Act, 42 U.S.C. §§ 1651-54 (provides workers’ compen-
sation for many employees stationed outside of the
United States).

Halliburton/KBR contends that this broad con-
struction in the workers’ compensation context pro-
vides support that, for purposes of the arbitration
provision, Jones’ claims are “related to” her employ-
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ment. Indeed, in order to receive workers’ compensa-
tion for her injuries, Jones acknowledged that they
had been sustained in the course and scope of her
employment.

In O’Keeffe v. Pan American World Airways (1964),
our court noted that, for employees working under
the Defense Base Act, “[plersonal activities of a social
or recreational nature must be considered as incident
to the overseas employment relationship” because
these employees work “far away from their families
and friends, in remote places where there are
severely limited recreational and social activities,
[and] are in different circumstances from employees
working at home”. 338 F.2d at 322. Our court noted
that Congress had evinced a desire for the Defense
Base Act to be “liberally construed in conformance
with its purpose, and in a way that avoids harsh and
incongruous results”, and to establish the same
finality for the compensation decisions of deputy
commissioners as had been established with the
Longshoremen’s and Harbor Workers’ Compensation
Act. Id.

The case law supports a conclusion that the liberal
construction of “scope of employment” for purposes of
workers’ compensation is not necessarily the same
standard to be applied when construing an arbitra-
tion provision with similar language. In O’Leary v.
Brown-Pacific-Maxon, Inc., 340 U.S. 504, 506 (1951),
the Court analyzed the language of the Longshore-
men’s and Harbor Workers” Compensation Act (into
which the Defense Base Act was incorporated), which
authorizes payment of compensation for “accidental
injury or death arising out of and in the course of
employment”. 33 U.S.C. § 902(2). It noted: “Work-
men’s compensation is not confined by common-law
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conceptions of scope of employment”. O’Leary, 340
U.S. at 506. In explaining how to decide whether an
employee can recover under the Act, the Court
stated: “The test of recovery is not a causal relation-
ship between the nature of employment of the injured
person and the accident. . . . All that is required is
that the obligations or conditions of employment
create the zone of special danger out of which the
injury arose”. Id. at 506-07 (internal quotation marks
and citation omitted); see also Hotard v. Devon
Energy Prod. Co., L.P., 308 F. Appx 739, 742 (5th
Cir. 2009) (unpublished) (citing O’Leary in holding
that an employee was entitled to workers’ compensa-
tion for a spider bite suffered while sleeping in a
bunk on his employer’s offshore oil rig because the
conditions requiring sleeping there created the “zone
of special danger” out of which the injury arose).

Indeed, as noted by the district court in the instant
action, the dissent in O’Leary was concerned that,
under this standard, an employer’s liability for work-
ers’ compensation would follow “from the mere rela-
tionship of employer and employee”. O’Leary, 340
U.S. at 509 (Minton, J., dissenting). The arbitration
standard at issue here, while broadly construed, still
requires, inter alia, a dispute “related to” a plaintiff’s
employment to have “a significant relationship to the
contract”. Pennzoil, 139 F.3d at 1067. The Supreme
Court has noted, in the context of ERISA preemption:
“If ‘relate to’ were taken to extend to the furthest
stretch of its indeterminancy”, the phrase would not
have much limiting power because “[r]eally, univer-
sally, relations stop nowhere”. N.Y. State Conference
of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 514 U.S. 645, 655 (1995).
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In interpreting the arbitration provision at issue,
and in the light of the above-discussed precedent, we
conclude that the provision’s scope certainly stops at
Jones’ bedroom door, as further discussed infra. As
such, it was not contradictory for Jones to receive
workers’ compensation under a standard that allows
recovery solely because her employment created the
“zone of special danger” which led to her injuries, yet
claim, in the context of arbitration, that the allega-
tions the district court deemed non-arbitrable did not
have a “significant relationship” to her employment
contract.

C.

Halliburton/KBR also points to several workers’
compensation cases to maintain that, because Jones
lived in employer-provided housing, the alleged inci-
dent occurring there was related to her employment.
It contends decisions such as Barbarise v. Ouverlook
Hospital Ass’n, 211 A.2d 817 (N.J. Super. Ct. 1965),
and Doe v. St. Michael’s Medical Center of Newark,
445 A.2d 40 (N.J. Super. Ct. 1982), provide support
for holding that an incident occurring in employer-
provided dormitories “arose out of and in the course
of employment”.

In Doe, plaintiff, a medical technologist employed
by the defendant hospital and living in the hospital
dormitory, was found to have received an injury
arising “out of and in the course of employment”,
entitling her to workers’ compensation, after she was
attacked in her dormitory room. Doe stated that the
leading authority on workers’ compensation law had
determined: “[Clompensability uniformly obtains
when the employee is required to live on the portion
of the employer’s premises where the accident
happens”. Doe, 445 A.2d at 43 (citing 1A ARTHUR
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LARSON, LARSON’S WORKERS COMPENSATION LAW,
§ 24.30 at 5-183 (1979)) (emphasis added).

Needless to say, an “accident” is not at issue here.
In any event, as discussed, the scope of employment
may be more broadly construed under a workers’
compensation provision than when interpreting an
arbitration provision. Even within the context of
workers’ compensation, however, simply living in
employer-provided housing does not mean an injury
occurring in that housing necessarily arises “out of
and in the course of employment”.

Obviously, changes in this area of the law have
occurred in the 30 years since the 1979 edition of the
above-referenced authority which Doe paraphrases.
A recent edition summarizes the current state of the
law with regard to workers’ compensation for resi-
dent- employees as follows:

Injuries to employees required to live on the
premises are generally compensable if one of the
two following features is present: either the
claimant was continuously on call, or the source
of injury was a risk distinctly associated with the
conditions under which the claimant lived
because of the requirement of remaining on the
premises.

2 ARTHUR LARSON & LEX. K. LARSON, LARSON’S
WORKERS’ COMPENSATION LAw, § 24.01, 24-02 (2009)

(emphasis added).

Concerning the first of the two features, Jones was
not continuously on call. She was off-duty at the time
of the incident.

As for the second feature (risk distinctly asso-
ciated), courts have held that, for workers’ compensa-
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tion purposes, an injury was not causally related to
employment if this aspect of the claim was not satis-
fied. For example, in Littles v. Osceola Farms Co., 577
So. 2d 657 (Fla. Dist. Ct. App. 1991), the court denied
death benefits to an employee’s widow because it
found the employee’s death, which occurred when he
was fatally stabbed by the woman with whom he had
developed an amorous relationship while recovering
at a medical facility from on-the-job injuries, resulted
from an event that was “purely personal to the
employee”, and was “not a risk ‘distinctly associated’
with his stay at the medical facility”. Id. at 658
(quoting Mecca Farms, Inc. v. Espino, 414 So. 2d 572,
574 (Fla. Dist. Ct. App. 1982)).

Of course, Halliburton/KBR does not contend that
the source of Jones’ injury—the alleged gang-rape—is
a risk “distinctly associated with the conditions”
under which she lived. To make such a contention
would arguably mean that Halliburton/KBR foresaw
the possibility of this occurring; if it had considered
the alleged incident a “distinct risk”, Hallibur-
ton/KBR arguably would have immediately heeded
Jones’ request to be placed in a private sleeping
facility, instead of a barracks where the ratio of men
to women was 20 to one.

Jones was not on call at the time of the alleged
incident, nor was the incident a “risk distinctly asso-
ciated with the conditions” under which Jones lived.
As such, Jones’ living in employer-provided barracks
is unavailing to Halliburton/KBR’s contention that
the incident was “related to” her employment for
arbitration purposes.
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d.

The one consensus emerging from this analysis is
that it is fact-specific, and concerns an issue about
which courts disagree. When deciding whether a
claim falls within the scope of an arbitration agree-
ment, courts “focus on factual allegations in the
complaint rather than the legal causes of action
asserted”. Waste Mgmt., Inc. v. Residuos Industriales
Multiquim, S.A. de C.V., 372 F.3d 339, 344 (5th Cir.
2004) (quotation marks and citation omitted). Here,
the allegations are as follows: (1) Jones was sexually
assaulted by several Halliburton/KBR employees in
her bedroom, after-hours, (2) while she was off-duty,
(3) following a social gathering outside of her
barracks, (4) which was some distance from where
she worked, (5) at which social gathering several co-
workers had been drinking (which, notably, at the
time was only allowed in “non-work” spaces).

Of further note, the record is unclear regarding
both how free Jones was to travel in the Green Zone
and whether non-Halliburton employees were
allowed in Camp Hope, where the alleged incident
occurred. If Jones was not restricted to Camp Home,
but was able to travel in the wider Green Zone area,
Halliburton’s contention that the nature of her
employment was pervasive and all-encompassing,
such that most aspects of her life were “related to” it,
would be weakened. The Green Zone housed a
multitude of civilian workers in a wide range of occu-
pations, and was the situs of many potential recrea-
tional and other social outlets that arguably could not
be said to relate to Jones’ employment.

Moreover, if non-Halliburton/KBR employees were
allowed in the area where the alleged assault
occurred, and Halliburton/KBR employees had
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assaulted such a non-employee, that person obviously
would have an actionable claim. That Jones was the
victim in the alleged assault, and that she happened
to be a co-worker of the alleged perpetrators, should
not, and does not, change the calculus.

In so noting, we do not make a statement on Jones’
freedom of movement, or that of non-employees of
Halliburton/KBR, within the Green Zone. This was
both unclear from the record and disputed by counsel
in the briefing and at oral argument. The facts that
can be definitively gleaned from the record are suffi-
cient to support our decision; the above suppositions,
however, provide further reason why what allegedly
occurred would not be “related to” Jones’ employ-
ment, were the record more clear.

Under these circumstances, the outer limits of the
“related to” language of the arbitration provision
have been tested, and breached. Halliburton/KBR
essentially asks this court to read the arbitration
provision so broadly as to encompass any claim
related to Jones’ employer, or any incident that
happened during her employment, but that is not the
language of the contract. We do not hold that, as a
matter of law, sexual-assault allegations can never
“relate to” someone’s employment. For this action,
however, Jones’ allegations do not “touch matters”
related to her employment, let alone have a “signifi-
cant relationship” to her employment contract.

2.

Having decided that Jones’ claims are not “related
to” her employment for purposes of the arbitration
clause, at issue is Halliburton/KBR’s second conten-
tion regarding the language in that clause: Jones’
claims fall within the scope of the arbitration agree-
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ment because the DRP—incorporated by reference
into Jones’ employment contract—defined covered
disputes even more broadly, specifically including as
an example of an arbitrable claim “any personal
injury allegedly incurred in or about the workplace”.
(Emphasis added.) It asserts that, at the very least,
the alleged personal injury (rape), which allegedly
took place in Jones’ barracks bedroom, occurred “in or
about the workplace”.

Jones counters: Halliburton/KBR is raising the “in
or about the workplace” language for the first time on
appeal; her employment contract includes only
personal injuries “arising in the workplace”. Halli-
burton/KBR replies that it did raise this broad DRP
language in district court when it cited the DRP in its
motion to compel arbitration.

Regardless of whether we are interpreting “in”, or
“in or about”, the workplace, neither phrase encom-
passes Jones’ claims. As noted, the district court
concluded, and we agree, that “Plaintiff's bedroom
should [not] be considered the workplace, even
though her housing was provided by her employer”.
Jones, 2008 WL 2019463, at *10. Halliburton/KBR
provided Jones’ housing, and Jones did not pay rent
to live there. Nonetheless, just as we held that the
incident was not “related to” her employment for
purposes of arbitration because she lived in
employer-provided housing, we also hold that this
fact does not establish the incident occurred “in or
about the workplace”.

As the district court noted, the barracks were some
distance from where Jones worked, and there is no
indication Jones or anyone else performed any job
duties at the barracks. Further, as stated in the affi-
davit of a Halliburton/KBR Human Resources super-
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visor in Iraq: prior to the incident at issue, drinking
was allowed in off-duty hours and non-work spaces.
As noted, Jones and her coworkers had been drinking
in the public space outside of her barracks before the
alleged sexual assault. For purposes of deciding the
scope of the arbitration provision, this is very persua-
sive that Halliburton/KBR did not consider the
barracks to be a “workplace”.

C.

In the alternative, Jones contends that, should
her claims be deemed arbitrable, Halliburton/KBR
cannot invoke equitable principles to enforce specific
performance of the arbitration clause because it has
“unclean hands”. Specifically, Jones alleges: Hallibur-
ton/KBR was aware of numerous sexual assaults
perpetrated by its employees on women in Iraq, but
did not use this knowledge to deter further assaults;
it impeded Jones’ ability to procure evidence by
holding her incommunicado after the incident; and it
used the arbitration clause to shield itself from
liability and damages.

The district court disagreed with Jones on this
point, because her allegations regarding Hallibur-
ton/KBR’s unclean hands did not address the
enforcement of the arbitration agreement itself, but
went to the merits of her fraudulent-inducement
claim. In any event, because we hold the four claims
the district court deemed non-arbitrable fall outside
the scope of the arbitration provision, we need not
reach this issue.

III.

Although the Dissent’s observation at 3 of the
“inefficien|[cy] of adjudicaltion] [of] these claims before
different fora” may be correct, it is unavoidable
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because, based on this record, and for the reasons
stated, four claims are not within the scope of the
arbitration clause. Accordingly, the denial in part of
the motion to compel arbitration is AFFIRMED, and
this matter is REMANDED to district court for
further proceedings consistent with this opinion.

AFFIRMED and REMANDED.
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DeMOSS, Circuit Judge, Dissenting:

I respectfully dissent from the majority’s opinion on
the basis that Jones’s tort claims are related to her
employment.

The arbitration clause states, in relevant part, that
“any and all claims [Jones] might have against the
company related to [her] employment . . . and any
and all personal injury claims arising in the
workplace” are subject to binding arbitration.
Arbitration clauses purporting to cover all disputes
“related to” an employee’s employment are inter-
preted to cover “all disputes between the parties
having a significant relationship to the contract
regardless of the label attached to the dispute.” Pers.
Sec. & Safety Sys. Inc. v. Motorola Inc., 297 F.3d 388,
393 (5th Cir. 2002) (quotation omitted). When faced
with such a broad arbitration clause “it is only neces-
sary that the dispute ‘touch’ matters covered by the
[contract] to be arbitrable.” Pennzoil Exploration &
Prod. Co. v. Ramco Energy Ltd., 139 F.3d 1061, 1068
(5th Cir. 1998). This court has held that when the
scope of an arbitration clause “is fairly debatable or
reasonably in doubt, the court should decide the
question of construction in favor of arbitration.” In re
Hornbeck Offshore (1984) Corp., 981 F.2d 752, 755
(5th Cir. 1993) (quotation omitted); see also Banc One
Acceptance Corp. v. Hill, 367 F.3d 426, 429 (5th Cir.
2004) (courts “must resolve all ambiguities in favor of
arbitration”). In my view, the issue before this court
is debatable and therefore should be resolved in favor
of arbitration.

A finding that Jones’s claims are subject to arbitra-
tion does not, in my opinion, require arbitration
merely because there is an employer-employee
relationship; nor does such a finding result in there
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being no “outer limit” to what is related to Jones’s
employment. Under the particular facts and circums-
tances of this case, I would find that the outer limits
of the “related to” language are not exceeded when
the alleged rape and false imprisonment occurred on
company-owned barracks located in a war zone and
Jones was required to reside in the barracks as a
condition of her employment. If the attacks had
occurred in the Green Zone at large, or at a location
where Jones was not required to be, her claims would
arguably not be related to her employment.

Other courts construing a substantially similar
arbitration clause have found these claims to be
“related to” the plaintiffs employment and thus
subject to arbitration. In Barker v. Halliburton Co.,
541 F. Supp. 2d 879, 887 (S.D. Tex. 2008), which
involved similar facts and an identical arbitration
clause, the court held that “overseas employees do
not have bright lines between their working time and
their leisure time. Long established Fifth Circuit
precedent holds that personal activities of a social or
recreational nature must be considered as incident to
the overseas employment relationship.” Id. at 887-88
(quotations omitted) (citing O’Keeffe v. Pan Am.
Airways, Inc., 338 F.2d 319, 322 (5th Cir. 1964)). In
these circumstances, barracks could be considered
part of the work environment. See id. at 888. As the
majority points out, the O’Keeffe court was analyzing
the course and scope of employment under the
Defense Bases Act, which provides worker’s compen-
sation for overseas employees. In O’Leary v. Brown-
Pacific-Maxon, Inc., 340 U.S. 504, 506 (1951), the
Supreme Court noted that worker’s compensation
was “not confined by common-law conceptions of
scope of employment.” While I agree with the major-
ity that the liberal construction of scope of employ-
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ment for purposes of worker’s compensation is not
necessarily the same standard to be applied when
construing the terms of an arbitration agreement, I
do find it persuasive when the arbitration agreement
contains similar language. Thus, I agree with the
holding of the district court in Barker that under
these circumstances, the claims are related to a
plaintiff’s employment. 541 F. Supp. 2d at 887-88; see
also Oravetz v. Halliburton Co., No. 7-20285-CIV-
ZLOCH (S.D. Fla. July 24, 2007) (claims of sexual
assault that took place at plaintiffs employer
provided housing were related to plaintiff’s employ-
ment under a similar “related to” arbitration clause);
United States ex rel McBride v. Halliburton Co., 2007
WL 1954441, at *5 (D.D.C. July 5, 2007) (plaintiff’s
claims for false imprisonment were subject to arbitra-
tion under similar “related to” arbitration clause).

Finally, Jones’s claims are inextricably connected
because they arose from the same incident and the
evidence of the claims will necessarily overlap. It
seems inefficient to adjudicate these claims before
different fora.’

! T also note that Jones asserts that Halliburton/KBR is
vicariously liable for her claims of sexual assault, false
imprisonment, IIED, and negligent hiring, retention, and
supervision of employees. In order to succeed on these claims on
a theory of vicarious liability, Jones must show that the
individual defendants were acting within the scope of their
employment. Jones and the individual defendants were all
employees of Halliburton/KBR, required to live in the barracks,
and were socializing in the barracks while off-duty. Although
vicarious liability is based on agency law and the interpretation
of an arbitration agreement is based on contract law, I cannot
see how Jones can successfully distinguish the district court’s
holding that the incident was not related to Jones’s employment
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For these reasons, I respectfully DISSENT from
the majority’s opinion.

but, under the same circumstances, was within the scope of the
individual defendants’ employment.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

[Filed September 15, 2009]

No. 08-20380
D.C. Docket No. 4:07-CV-2719

JAMIE LEIGH JONES; JOSEPH DAIGLE

Plaintiffs
JAIMIE LEIGH JONES

Plaintiff-Appellee

V.

HALLIBURTON CO, doing business as KBR Kellogg
Brown & Root; KBR TECHNICAL SERVICES INC;
OVERSEAS ADMINISTRATIVE SERVICES LTD; KELLOGG
BROWN & ROOT SERVICES INC; KELLOGG BROWN AND
ROOT INTERNATIONAL INC; KELLOGG BROWN & ROOT
LLC; KELLOGG BROWN & RooOT S DE R L; KELLOGG
BrROWN & RooT INC; KBR INC

Defendants-Appellants

Appeal from the United States District Court for the
Southern District of Texas, Houston

Before BARKSDALE, DeMOSS, and STEWART,
Circuit Judges.

JUDGMENT

This cause was considered on the record on appeal
and was argued by counsel.
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It is ordered and adjudged that the judgment of the
District Court is affirmed and remanded to district
court for further proceedings consistent with this
opinion.

IT IS FURTHER ORDERED that appellants pay to
appellee the costs on appeal to be taxed by the Clerk
of this Court.

DeMOSS, Circuit Judge, Dissenting.

ISSUED AS MANDATE:

A True Copy
Attest

Clerk, U.S. Court of Appeals, Fifth Circuit
By:

Deputy

New Orleans, Louisiana
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APPENDIX C

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

[Filed 05/09/08]

CIVIL ACTION NO. 4:07-cv-2719

JAMIE LEIGH JONES, et al.,
Plaintiffs,

V.

HALLIBURTON COMPANY, et. al,
Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Defendants’ Motion to
Compel Arbitration and to Stay Proceedings.! After
considering the parties’ submissions, arguments
presented at a hearing on the pending motion, and
the relevant law, the Court finds that Defendants’
motion, Doc. No. 45, should be GRANTED IN PART
AND DENIED IN PART. Specifically, the Court will
not compel to arbitration Plaintiff’s claims for assault
and battery; intentional infliction of emotional
distress arising out of the alleged assault; negligent
hiring, retention, and supervision of employees
involved in the assault; and false imprisonment. The
Court will, however, stay litigation of these claims

! For purposes of this order, “Defendants” refer to the various
Halliburton and KBR defendants named in the Complaint, and
not the United States of America or any individual defendant.
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until parties complete arbitration of Plaintiff’s arbi-
trable claims. The Court will compel to arbitration
Plaintiff’s remaining claims. Defendants’ request for
an award of sanctions is DENIED.

I. BACKGROUND

In 2004, at the age of 19, Plaintiff Jamie Leigh
Jones began work for Halliburton/Kellogg Brown and
Root in Houston, Texas as an administrative assis-
tant. Plaintiff alleges that while employed by Defen-
dants in Houston, she was sexually harassed by her
direct supervisor, Eric Iler.

On July 21, 2005, Ms. Jones signed a contract with
Defendant Overseas Administrative Services, a
wholly-owned foreign subsidiary of Defendant KBR,
agreeing to work as an IT Customer Support Analyst
in Baghdad, Iraq. Paragraph twenty-six of her
Employment Agreement contained the following
provision:

You also agree that you will be bound by and
accept as a condition of your employment the
terms of the Halliburton Dispute Resolution
Program which are herein incorporated by refer-
ence. You understand that the Dispute Resolu-
tion Program requires, as its last step, that any
and all claims that you might have against
Employer related to your employment, including
your termination, and any and all personal
injury claim arising in the workplace, you have
against parent or affiliate of Employer, must be
submitted to binding arbitration instead of to the
court system.

(Doc. 45, Ex. G.) Ms Jones’ initials appear at the end
of that paragraph.
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Ms. Jones began work at Camp Hope, located in
the “Green Zone” of Baghdad, on July 25, 2005.2 As
part of her employment contract, Ms. Jones was
provided housing in predominantly male barracks.
Plaintiff alleges that she was subject to harassment
by men in the barracks and that she complained
about the sexually hostile living conditions two days
after arriving. According to Ms. Jones, no action was
taken in response to her request to be housed in a
safer location, and she was instead advised to “go to
the spa.”

On the evening of July 28, 2005, just four days
after she arrived in Iraq, Ms. Jones alleges that she
was drugged and brutally raped by several Hallibur-
ton/KBR firefighters, including Defendant Charles
Boartz, in her room in the barracks, resulting in
serious injuries including torn pectoral muscles and
ruptured breast implants. On the morning of July 29,
2008, Ms. Jones discovered Defendant Boartz lying in
the bottom bunk of her bed, and he allegedly
confessed to having unprotected sex with her. Ms.
Jones reported the rape to another employee, who
took her to see KBR medical personnel. A rape kit
was administered at a hospital run by the U.S. Army.
Plaintiff alleges that Defendants subsequently
mishandled the rape kit. Ms. Jones also alleges that
after reporting the rape, Defendants locked her in a
trailer and denied her access to an outside phone line
until Ms. Jones was able to convince a guard to allow
her to call home. According to Plaintiff, she was also
interrogated by management and human resource

2 Plaintiff alleges that Camp Hope was under the direct
control and authority of the United States Department of State,
the United States Department of Defense, KBR, and Halliburton,
collectively.
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personnel for hours and was told that if she chose to
return to the United States, she would not have the
guarantee of a job upon return.

Ms. Jones subsequently filed a claim for sexual
harassment with the Equal Employment and Oppor-
tunity Commission (EEOC). The EEOC conducted an
investigation and credited Ms. Jones’ claim of sexual
harassment, finding cause to believe that the Halli-
burton defendants violated Title VII of the Civil
Rights Act of 1964. (Doc. No. 48, Ex. 5.)

On February 15, 2006, Ms. Jones, represented by
different counsel, filed a request for arbitration
alleging many, though not all, of the same claims
asserted in this lawsuit. While that arbitration was
pending, on advice of new counsel, Ms. Jones filed the
instant lawsuit in the Eastern District of Texas.? The
case was transferred to the Southern District of
Texas, Houston Division, on July 24, 2007. Ms. Jones
now asserts claims of negligence; negligent under-
taking; sexual harassment and hostile work envi-
ronment under Title VII, retaliation; false imprison-
ment;* breach of contract; fraud in the inducement to
enter the employment contract; fraud in the induce-
ment to enter the arbitration agreement; assault and

3 In that lawsuit, Ms. Jones named the United States of
America as an additional defendant. Plaintiffs non-suited the
United States in September 2007. Individual defendants Eric
Iler and Charles Boartz, also named in Plaintiff’s complaint,
have not made an appearance in this case.

* Plaintiffs Fourth Amended Complaint does not list false
imprisonment as a separate claim, but does assert that
Defendant’s actions “amounted to a false imprisonment” (Pl.’s
Fourth Am. Compl. | 49(a).) At a hearing on the pending motion,
counsel for Plaintiff indicated that Plaintiff did, in fact, intend
to assert a claim for false imprisonment.
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battery and intentional infliction of emotional
distress. Ms. Jones contends that the Halliburton and
KBR defendants are vicariously liable for the torts
committed directly by its employees.

II. ANALYSIS

Defendants have asked the Court to compel all of
Ms. Jones’ claims to arbitration in accordance with
the arbitration agreement contained in her employ-
ment contract. Defendants also ask the Court to
sanction Plaintiff for unreasonably multiplying
proceedings.

In deciding whether to compel arbitration of a
dispute, the Court is required to use a two-step
inquiry. “First, the court must determine whether the
parties agreed to arbitrate the dispute. Once the
court finds that the parties agreed to arbitrate, it
must consider whether any federal statute or policy
renders the claims non-arbitrable.” Will-Drill Res.,
Inc. v. Samson Res. Co., 352 F.3d 211, 214 (5th Cir.
2003) (internal citation omitted). The Court does not
consider the merits of the underlying action when
conducting the two-step inquiry. Banc One Accep-
tance Corp. v. Hill, 367 F.3d 426, 429 (5th Cir. 2004).

A. Did the Parties Agree to Arbitrate the Dispute?

The first step of the inquiry, whether the parties
agreed to arbitrate the dispute, requires the Court to
determine “whether there is a valid agreement to
arbitrate between the parties; and . . . whether the
dispute in question falls within the scope of that arbi-
tration agreement.” Webb v. Investacorp, Inc., 89 F.3d
252, 258 (5th Cir. 1996). The Court will consider each
of these components in turn.
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1. Is there a valid agreement to arbitrate
between the parties?

Plaintiff argues that the arbitration agreement is
invalid because there was no meeting of the minds,
the arbitration clause was fraudulently induced, the
provision is contrary to public policy, and because
enforcement of the arbitration provision would be
unconscionable. Plaintiff also maintains that the
Court should not enforce the arbitration agreement
based on the equitable doctrine of unclean hands.
After considering these arguments, and for the
reasons that follow, the Court finds that the arbitra-
tion agreement in this case is valid.

Ordinary principles of state contract law govern
the question of whether a valid agreement to arbi-
trate exists between the parties. See, e.g., Doctor’s
Assocs., Inc. v. Casarotto, 517 U.S. 681, 686-87 (1996)
(“[S]ltate law may be applied if that law arose to
govern issues concerning the validity, revocability,
and enforceability of contracts generally.” (citing
Perry v. Thomas, 482 U.S. 483, 492 n. 9 (1987) (em-
phasis in original)); Wash. Mut. Fin. Group, LLC v.
Bailey, 364 F.3d 260, 264 (5th Cir. 2004) (“[Iln
determining whether the parties agreed to arbitrate
a certain matter, courts apply the contract law of the
particular state that governs the agreement”); Fleet-
wood Enter., Inc. v. Gaskamp, 280 F.3d 1069, 1073
(5th Cir. 2002). Thus, the Court looks to Texas law to
determine the validity of the arbitration provision at
issue in this case.

a) Meeting of the Minds

Plaintiff first argues that the arbitration agree-
ment is invalid because there was no meeting of the
minds between Plaintiff and Defendant at the time
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Plaintiff signed the agreement. “The determination of
a meeting of the minds, and thus offer and accep-
tance, is based on the objective standard of what the
parties said and did and not on their subjective state
of mind.” Copeland v. Alsobrook, 3 S.W.3d 598, 604
(Tex. App.—San Antonio, 1999, pet. denied); see also
1 WILLISTON ON CONTRACTS, § 4:1 (4th ed.) (“[A]s a
general principle, the inquiry will focus not on the
question of whether the subjective minds of the
parties have met, but on whether their outward
expression of assent is sufficient to form a contract.”).
Here, Ms. Jones signed the Employment Agreement
that included the arbitration provision and initialed
the arbitration provision itself. Because she signed
the agreement and initialed the arbitration provision,
Ms. Jones is presumed to have read the provision.
See EZ Pawn Corp. v. Mancias, 934 S.W.2d 87, 90
(Tex. 1996). Nor is there any argument that Ms.
Jones was unaware that she was signing an arbitra-
tion provision. See, e.g., Am. Heritage Life Ins. Co. v.
Lang, 321 F.3d 533, 538 (5th Cir. 2003). The arbitra-
tion provision is not invalid, therefore, on these
grounds.

b) Fraud in the Inducement

Plaintiff also argues that Defendants fraudulently
induced her to enter the arbitration agreement
included in the contract. Plaintiff's arguments
regarding fraudulent inducement of the arbitration
provision are identical to those she alleges in her
claim of fraudulent inducement into the employment
contract as a whole.’ (See Pl.’s Fourth Am. Compl.,

® In briefing, Plaintiff additionally argues that Defendants
knew that other provisions of the Dispute Resolution Program
such as the “open door policy” would not be available to her in
Iraq and contend that this fact is unique to the claim of fraud in
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26-34.) When deciding whether an arbitration provi-
sion is valid, the Court may only consider “issues
relating to the making and performance of the
agreement to arbitrate,” and not “claims of fraud in
the inducement of the contract generally.” See Prime-
rica Life Ins. Co. v. Brown, 304 F.3d 469, 472 (5th
Cir. 2002) (citing Prima Paint Corp. v. Flood &
Conklin Mfg. Co., 388 U.S. 395, 403-04 (1967)). “Only
if the arbitration clause is attacked on an
independent basis can the court decide the dispute;
otherwise, general attacks on the agreement are for
the arbitrator.” Will-Drill Res., Inc. v. Samson Res.
Co., 352 F.3d 211, 218 (5th Cir. 2003) (citing Prima
Paint Corp., 388 U.S. at 403); Primerica, 304 F.3d at
472. Because Plaintiff’s claim does not attack the
arbitration clause on an independent basis, her fraud
in the inducement claim is a question for the arbitra-
tor, and cannot justify a finding that the arbitration
provision was invalid.

¢) Unconscionability

Plaintiff claims that enforcement of the arbitration
provision is unconscionable. Plaintiff argues that
enforcement of the provision would be unfair because
Defendants knew of multiple complaints of sexual
harassment and abuse, yet concealed that informa-
tion from her and falsely represented that such beha-
vior would not be tolerated. Plaintiff further alleges

the inducement of the arbitration agreement. There is no
indication, however, that the requirement to arbitrate was in
any way conditioned on the availability of any other DRP
options. (See Doc. No. 45, Ex. H.) Plaintiff also argues that
Defendant “breached the arbitration provision” by failing to
enforce the other DRP or sexual harassment provisions of the
contract. This argument appears to be a challenge to the
contract as a whole, not to the arbitration agreement specifically.
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that enforcement of this arbitration provision is an
inadequate deterrent, as evidenced by numerous
allegations of sexual harassment and related miscon-
duct against Defendants by other women. Finally,
Plaintiff outlines the many ways that this and other
mandatory arbitration provisions in employment con-
tracts are generally unfair to employees.

“Under Texas law, unconscionability includes two
aspects: (1) procedural unconscionability, which refers
to the circumstances surrounding the adoption of
the arbitration provision, and (2) substantive
unconscionability, which refers to the fairness of the
arbitration provision itself.” Carter v. Countrywide
Credit Industries, Inc., 362 F.3d 294, 301 (5th
Cir. 2004) (citing In re Halliburton Co., 80 S.W.3d
566, 571 (Tex. 2002)). Under Texas law, arbitration
agreements are not inherently unconscionable, even
if they might be considered contracts of adhesion. See
Carter, 362 F.3d at 301 (“In Texas, there is nothing
per se unconscionable about arbitration agreements;
indeed, parties claiming unconscionability bear the
burden of demonstrating it.”); In re Palm Harbor
Homes, Inc., 195 S'W.3d 672, 678 (Tex. 2006); In re
AdvancePCS Health L.P., 172 S.W.3d 603, 608 (Tex.
2005). The Texas Supreme Court has also held that it
is not unconscionable, without more, to require an at-
will employee to accept a “take-it-or leave it” arbitra-
tion provision as a condition of employment. See In re
Halliburton, 80 S.W. at 572 (“Because an employer
has a general right under Texas law to discharge an
at-will employee, it cannot be unconscionable, with-
out more, merely to premise continued employment
on acceptance of new or additional employment
terms.”).



43a

Plaintiff argues that enforcement of the arbitration
provision at issue in this case is procedurally uncons-
cionable because of the gross disparity of bargaining
power between Defendants and herself. Although
“mere inequality in bargaining power . . . is not a
sufficient reason to hold that arbitration agreements
are never enforceable in the employment context,”
“courts should remain attuned to well-supported
claims that the agreement to arbitrate resulted from
the sort of fraud or overwhelming economic power
that would provide grounds ‘for the revocation of any
contract.” Gilmer v. Interstate/Johnson Lane Corp.,
500 U.S. 20, 26 (1991) (citing Mitsubishi Motors Corp.
v. Soler Chrysler Plymouth, Inc., 473 U.S. 614, 627
(1985). Plaintiff argues that the agreement to
arbitrate was not only the result of an imbalance of
economic power, but also the result of a gross imbal-
ance of information. Namely, Defendants allegedly
knew of a pervasive problem with sexual harassment
and even allegations of sexual assault taking place
overseas, and yet assured Plaintiff that such behavior
would not be tolerated when asking her to agree to
the employment contract and the arbitration provi-
sion. Plaintiff maintains that had she known of these
matters, she would not have agreed to the arbitration
provision. Plaintiff’s claim, again, appears to be one
of fraud in the inducement to the employment
contract as a whole, and as the Court explained
above, such claims are for the arbitrator. Plaintiff has
provided no other evidence that the arbitration
agreement is procedurally unconscionable.

Plaintiff also claims that the arbitration agreement
is substantively unconscionable because it is unfair
and oppressive. “[Tlhe basic test for [substantive]
unconscionability is whether . . . the clause involved
is so one-sided that it is unconscionable under the
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circumstances existing when the parties made the
contract. The principle is one of preventing oppres-
sion and unfair surprise and not of disturbing alloca-
tion of risks because of superior bargaining power.”
In re FirstMerit Bank, NA, 52 S.W.3d 749, 757 (Tex.
2001); see also In re Palm Harbor Homes, 195 SW. 3d
at 678.

The Texas Supreme Court found that the exact
arbitration provision at issue in this case was not
substantively unconscionable because it has terms
that “protect an employee” in the arbitration process.
80 S.W. 3d at 572. The Court elaborated:

For example, the company agreed to pay all the
expenses of an arbitration except a $50 filing fee.
Both parties are to participate in the selection of
the neutral arbitrator. The Program provides up
to $2,500 for an employee to consult with an
attorney. The rules provide for pre-arbitration
discovery under the Federal Rules of Civil Proce-
dure. All remedies the employee could have
pursued in the court system are available in the
arbitration. And the arbitrator may award
reasonable attorney’s fees to an employee who
receives a favorable award regardless of whether
such an award would be available in court.

Id. (adding that “[s]everal courts have found arbitra-
tion provisions with similar terms to be enforceable.”).

Plaintiff notes that the In re Halliburton court was
considering a standard claim of age discrimination,
and argues that the arbitration provisions are unfair
in this case because her claim involves rape. The
Court takes seriously Plaintiff’'s arguments regarding
the fairness of requiring her to arbitrate claims aris-
ing out of such grave allegations. Many of Plaintiff’s
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complaints, however, are not about the features of
this particular arbitration provision, but about the
fairness of arbitration generally. Although the Court
shares many of Plaintiff’s concerns, these arguments
generally have been foreclosed by either the United
States or the Texas Supreme Court. The Supreme
Court has noted, for example, that “there are real
benefits to the enforcement of arbitration provisions”
and rejected “the supposition that the advantages of
the arbitration process somehow disappear when
transferred to the employment context.”® Circuit City
Stores, Inc. v. Adams, 532 U.S. 105, 122-23 (2001)
(holding that employment contracts are not generally
exempted from the Federal Arbitration Act). In
Gilmer v. Interstate/Johnson Lane Corp., the Court
emphasized that by agreeing to arbitration, a party
does not “forgo . . . substantive rights . . . ; it only
submits to their resolution in an arbitral, rather than
a judicial, forum.” 500 U.S. 20, 26 (1991) (citing
Mitsubishi, 473 U.S. at 628). The Gilmer Court addi-
tionally rejected arguments that judicial review of
arbitration decisions is too limited or that an arbitra-
tor’s failure to provide a written opinion results in a
lack of public knowledge about discriminatory prac-
tices or the “stifling of the development of the law.”
500 U.S. at 36-37. The Court has also “decline[ed] to
indulge the presumption that the parties and arbitral

6 The Supreme Court had previously expressed a more critical
view of arbitration of employment discrimination claims, noting,
for example: “[I]t is the informality of arbitral procedure that
enables it to function as an efficient, inexpensive, and expeditious
means for dispute resolution. This same characteristic, however,
makes arbitration a less appropriate forum for final resolution
of Title VII issues than the federal courts.” See Alexander v.
Gardner Denver Co., 415 U.S. 36, 57-58 (1974) (discussing
arbitration provided for in a collective bargaining agreement).
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body conducting a proceeding will be unable or
unwilling to retain competent, conscientious and
impartial arbitrators.”” Gilmer, 500 U.S. at 30 (citing
Mitsubishi, 473 U.S. at 634).

Both the United States Supreme Court and the
Texas Supreme Court have made clear that a court
may not presume an arbitration clause is uncons-
cionable based on policy arguments about the general
unfairness of mandatory employment arbitration
provisions. Again, even though the Court shares
some of Plaintiff’s concerns about arbitration in the
employment context, it is bound by this precedent.
Congress is certainly entitled to decide that manda-
tory arbitration provisions in employment contracts
are not fair or that certain kinds of claims should fall
outside the reach of the Federal Arbitration Act.
Plaintiff cites extensively to recent Congressional
Hearings on H.R. 3010, the “Arbitration Fairness Act
of 2007,” in which the House Judiciary Subcommittee
on Commercial and Administrative Law heard testi-
mony on exactly these points. In the meantime, the
Court is bound by existing precedent and cannot find
this provision unconscionable.

d) Texas Public Policy

Plaintiff also claims that the Court should void the
arbitration agreement on public policy grounds.
Plaintiff points to one Texas appeals court decision
that notes that there is “no authority for the proposi-

" In making this statement, the Gilmer Court was addressing
NYSE arbitration rules, but the Court added that the Federal
Arbitration Act “also protects against bias, by providing that
courts may overturn arbitration decisions ‘[wlhere there was
evident partiality or corruption in the arbitrators.” 500 U.S. at
30 (citing 9 U.S.C. § 10(b)).



47a

tion that a party may prospectively contractually
exculpate itself with respect to intentional torts” and
that such exculpation “would be contrary to public
policy.” Solis v. Evins, 951 S.W.2d 44, 50 (Tex. App.—
Corpus Christi 1997) (adding that “[i]t is difficult to
fathom that one would knowingly compromise her
right to sue for intentional tort claims.”). The
problem with the argument in Solis, however, is that
it presumes arbitration of a claim to be tantamount
to allowing a party to “exculpate” itself with regard to
those claims. Although this interpretation may be
understandable, the Supreme Court’s statement that
a party does not forgo substantive rights in arbitra-
tion, but instead simply submits to their resolution in
a non-judicial forum indicates that arbitration should
not be viewed as a waiver of a party’s right to sue.

e) Unclean Hands

Plaintiff finally asserts that a party must have
“clean hands” to compel specific performance of an
arbitration agreement. Plaintiff alleges that Defen-
dants should not be allowed to compel arbitration
because of their awareness of complaints of sexual
assault, their concealment of that knowledge from
Plaintiff, their intimidation and imprisonment of
victims, their mishandling of evidence in this case,
and their efforts to prevent claimants from receiving
medical care after such assaults. Although there may
be cases in which the equitable defense of unclean
hands would prevent enforcement of an arbitration
agreement, this is not one of them.

Plaintiff's allegations regarding Defendants’
unclean hands do not address Defendants’ enforce-
ment of the arbitration agreement itself, and instead
go to the merits of Plaintiff's fraudulent inducement
claim. The Court has already found that Plaintiff’s
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fraudulent inducement claim goes to the agreement
in its entirety, and not to the arbitration provision
specifically. See In re Kaplan Higher Educ. Corp.,
235 S.W. 3d 206, 210 (Tex. 2007) (refusing to apply
unclean hands defense where misconduct pertained
to the contract as a whole). Defendants’ alleged
unclean hands do not, therefore, render the arbitra-
tion agreement unenforceable.

2. Does the dispute fall within the scope of
the arbitration agreement?

Having found the arbitration provision to be valid,
the Court must now decide whether Plaintiff’s claims
fall within the scope of the provision.

a. Relevance of Texas Public Policy and
the Texas Arbitration Act

Plaintiff argues, first, that the language of the
contract requires the Court to interpret the scope of
the arbitration provision under Texas law.® Plaintiff
further contends that Texas public policy as set forth
in the Texas Arbitration Act dictates that her
personal injury claims fall outside the scope of the
arbitration provision. Defendants respond that the
contract language makes clear that Federal Arbitra-
tion Act should govern the question of scope. Defen-

8 Paragraph 25 of Plaintiff’'s employment contract states:

This Agreement is formed in the State of Texas and shall
be governed by and construed in accordance with the laws
of the State of Texas; except that with respect to all
matters or disputes related to the validity or enforceability
of provision 26 below, all issues shall be governed by and
construed in accordance with the Federal Arbitration Act.

(Employment Agreement | 25.) Plaintiff contends that the question
of scope is not “related to the validity or enforceability” of the
arbitration provision.
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dants further contend that it would be inappropriate
to exclude personal injury claims from the scope of
the provision even if Texas law were to apply to the
question of scope.

The Fifth Circuit has held that parties may desig-
nate state law to govern the scope of an arbitration
clause in an agreement otherwise covered by the
Federal Arbitration Act. See Ford v. NYLCare
Health Plans of Gulf Coast, Inc., 141 F.3d 243, 246-50
(5th Cir. 1998). The Circuit subsequently clarified
that “[wlhere . . . an agreement contains a clause
designating Texas law but does not exclude the FAA,
the FAA and Texas law, including that state’s
arbitration law, apply concurrently because Texas
law incorporates the FAA as part of the substantive
law of that state.” Freudensprung v. Offshore Tech-
nical Servs., Inc., 379 F.3d 327, 338 n. 7 (5th Cir.
2004) (citing Pedcor Management Co., Inc. Welfare
Benefit Plan v. Nations Personnel, 343 F.3d 355, 361
(5th Cir. 2003); L & L Kempwood Associates v. Omega

® The Fifth Circuit has also, on occasion, suggested that the
question of the scope of an arbitration provision is necessarily
governed by state law. For example, in Banc One, the Circuit
stated that the questions of “whether there is a valid agreement
to arbitrate . . . and . . . whether the dispute in question falls
within the scope of that arbitration agreement” are both
“decided according to state law.” See Banc One, 367 F.3d at 429
(citing Will-Drill Res., Inc. v. Samson Res. Co., 352 F.3d 211,
214 (5th Cir. 2003)). In those cases in which the Fifth Circuit
has applied state law to the question of scope, however, it has
also observed nevertheless that “due regard must be given to
the federal policy favoring arbitration, and ambiguities as to the
scope of the arbitration clause itself must be resolved in favor of
arbitration.” See, e.g., Webb v. Investacorp, Inc., 89 F.3d 252,
257-58 (5th Cir. 1996) (citing Volt Info. Sciences, Inc. v. Board of
Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 475-76
(1989)).
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Builders, Inc., 9 SW.3d 125, 127-28 & n. 15 (Tex.
1999)).

Even if the Court were to construe the contract as
requiring the application of Texas law to the question
of the scope of the arbitration provision, it could not
find that Plaintiff’s personal injury claims fall outside
of the scope of the provision based on Texas public
policy. The Texas Arbitration Act (TAA) “does not
apply” to “a claim for personal injury” unless “(1)
each party to the claim, on the advice of counsel,
agrees in writing to arbitrate; and (2) the agreement
is signed by each party and each party’s attorney.”
TEX. C1v. PRAC. & REM. CODE ANN. § 171.002. Where
an arbitration agreement does not meet these
requirements, the arbitration agreement is “unenfor-
ceable under the TAA.” In re Godt, 28 S.W. 3d 732,
739-39 (Tex. App.—Corpus Christi 2000). To the
extent that § 171.002 of the TAA affects the enforcea-
bility of the agreement, it would be preempted by the
FAA. See, e.g., Freudensprung, 379 F.3d at 338 n. 7,
Barker v. Halliburton Co., No. H-07-2677, 2008 WL
1883880, at *3 (S.D. Tex. Apr. 25, 2008).

Plaintiff contends, however, that the Court should
look to § 171.002 not to determine whether the
agreement is enforceable, but instead as evidence
that Texas public policy requires a finding that
personal injury claims fall outside the scope of the
arbitration agreement. According to Plaintiff, the
TAA provides evidence of a strong public policy
against requiring individuals to arbitrate personal
injury claims without the advice of counsel. Rather
than asking the Court to declare the arbitration
agreement invalid or unenforceable, Plaintiff instead
asks the Court to find that the arbitration provision
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only applies to personal injury claims if the agree-
ment was signed by counsel.

The Court does not believe that such a distinction
is sustainable. Plaintiff is, in essence, asking the
Court to find that the arbitration provision is not en-
forceable as to personal injury claims. Furthermore,
if courts were to look to state arbitration laws as
evidence of public policy that limits the scope of a
provision, parties could frequently make an end run
around the Supreme Court’s clear holding that
“Courts may not . . . invalidate arbitration agree-
ments under state laws applicable only to arbitration
provisions.” Doctor’s Assocs., Inc. v. Casarotto, 517
U.S. 681, 686-87 (1996).

The Court does not, therefore, find that Plaintiff’s
personal injury claims fall outside the scope of the
arbitration provision based on the public policy
expressed in the Texas Arbitration Act.

b. Scope of the arbitration provision

Although the public policy expressed in the Texas
Arbitration Act does not govern the question of scope,
the Court finds nevertheless that some of Plaintiffs
claims fall outside the scope of the provision.

“In view of the policy favoring arbitration, we ordi-
narily ‘resolve doubts concerning the scope of cover-
age of an arbitration clause in favor of arbitration.”
Personal Sec. & Safety Sys. Inc. v. Motorola Inc., 297
F.3d 388, 392 (5th Cir. 2002) (citing Neal v. Hardee’s
Food Sys., Inc., 918 F.2d 34, 37 (5th Cir. 1990). “[A]
valid agreement to arbitrate applies ‘unless it can be
said with positive assurance that [the] arbitration
clause is not susceptible of an interpretation which
would cover the dispute at issue.” Id. Although arbi-
tration clauses are generally construed in favor of
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arbitration, the purpose of the Federal Arbitration

Act simply was to place arbitration agreements “upon
the same footing as other contracts.” Scherk v.
Alberto-Culver Co., 417 U.S. 506, 510-11 (1974)
(quoting H.R. Rep. No. 96, 68th Cong., 1st Sess., 1, 2

(1924)).

The arbitration provision in this case provides that
“any and all claims that you might have against
Employer related to your employment, including your
termination, and any and all personal injury claims
arising in the workplace” must be submitted to
binding arbitration. (Employment Agreement q 26.)
Because the arbitration provision uses the words
“related to,” it is considered a broad provision. See
Pennczoil Exploration and Prod. Co. v. Ramco Energy
Ltd., 139 F.3d 1061, 1067 (5th Cir. 1998) (“[Clourts
distinguish ‘narrow’ arbitration clauses that only
require arbitration of disputes ‘arising out of the
contract from broad arbitration clauses governing
disputes that ‘relate to’ or ‘are connected with’ the
contract.”). Such provisions are “capable of expansive
reach.” Id. Although the Circuit in Pennzoil stated
that a broad provision such as this one only requires
that the dispute “touch” matters related to employ-
ment, it also noted that such a provision would
embrace “all disputes between the parties having a
significant relationship” to Plaintiff's employment
“regardless of the label attached to the dispute.” Id.
1067, 1068 (emphasis added). In Pennzoil, the Circuit
also declared that “even broad clauses have their
limits,” and observed that Pennzoil was not a case
that required the Court to “explor[e] these outer
limits.” Id. at 1067 n. 8.

Several of Ms. Jones’ claims fall beyond the outer
limits of even a broad arbitration provision. Specifi-
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cally, the following claims are not related to Ms.
Jones’ employment: vicariously liability for assault
and battery (including rape); intentional infliction of
emotional distress arising out of that assault;
negligent hiring, retention, and supervision of the
employees involved in the assault; and false impri-
sonment.'® Ms. Jones alleges that she was drugged
and brutally raped by Charles Boartz, a Hallibur-
ton/KBR employee, and other Halliburton/KBR
employees in her bedroom. She also claims that she
was falsely imprisoned by Defendants after reporting
the rape. Ms. Jones could maintain these claims
without reference to her own employment. See Ford
v. NYLCare Health Plans of Gulf Coast, Inc., 141
F.3d 243, 252 (5th Cir. 1998). The fact that the rape
was allegedly perpetrated by Halliburton/KBR em-
ployees does not mean that the assault necessarily
had anything at all to do with Ms. Jones’ employ-

19 The Court stresses that for the purposes of this Order, it
does not take any position as to the merits of Plaintiff’s asserted
claims. Ms. Jones concedes that her Title VII, breach of
employment contract, and fraud in the inducement of the
employment contract and arbitration clause claims are, in fact,
related to her employment. The Court also believes that Ms.
Jones’s premises liability claim must be arbitrated. The basis
for Ms. Jones’s premises liability claim is that Defendants owed
her a duty as an invitee. Under Texas law, an invitee is defined
as “one who enters on another’s land with the owner’s
knowledge and for the mutual benefit of both,” Rosas v. Buddie’s
Food Store, 518 S.W.2d 534, 536 (Tex. 1975). Because Plaintiff’s
housing was provided as part of her employment contract, and
given that she did not pay rent, the “mutual benefit” required to
establish Plaintiff’s status an invitee at least touches on her
employment. This does not mean, however, that Plaintiff's
housing must be considered her “workplace,” nor that every-
thing that happened at the barracks was related to her
employment.
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ment. Similarly, Defendants’ alleged false imprison-
ment of Plaintiff, even if carried out for some busi-
ness purpose of Defendants, does not implicate Ms.
Jones’ employment. Nor does the fact that Ms. Jones
is suing her former employer mean that this claim is
related to her employment. The arbitration clause did
not require Ms. Jones to arbitrate any and all claims
against her employer, without more. Instead, she is
required to arbitrate any and all claims related to her
employment. Even a broad provision such as this one
has limits, and the Court can say with positive
assurance that the alleged sexual assault in this
case, and the abovementioned claims arising out
of that assault, do not even touch on Ms. Jones’
employment.”™

There is no clear consensus among courts as to
whether the kind of claims at issue in this case fall

11 Although Defendants currently contend that all of Plaintiffs
claims are employment-related, Defendants also assert as an
affirmative defense that any act of sexual assault by an
employee is “outside the scope of his duties for Defendants.”
(Defs.” Answer, Doc. 61, 97.) The Court recognizes that to
prevail on a vicarious liability claim, Ms. Jones will have to
show that the alleged rapists were acting in the scope of their
employment. The Court notes, however, that even if Mr. Boartz
and the other alleged rapists were acting in the scope of their
employment at the time of the assault, this does not necessarily
mean that the assault was related to or somehow touched on
Ms. Jones’ employment. Defendants cite to a California state
case that considered relevant to the scope of an arbitration
provision plaintiff’s allegation that the defendant’s employee
acted in the scope of his employment when committing an
alleged sexual assault. Morales v. Club One, No. A117918, 2007
WL 4533534, at *6 (Cal. App. Dec. 27, 2007). In Morales,
however, the provision at issue required arbitration of all claims
related to the plaintiff's membership in the health club, not to
the plaintiff's employment.
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within the scope of a provision requiring arbitration
of claims that relate to employment. Both parties
have provided the Court with several cases involving
the arbitrability of assault and sexual assault
claims.”” The Mississippi Supreme Court has held,
for example, that an employee’s claim that she was
raped by a supervisor could not be considered within
the scope of a provision requiring the employee to
arbitrate all claims related to her employment. Smith
ex rel. Smith v. Captain D’s, LLC, 963 So. 2d 1116,
1120-21 (Miss. 2007), cert denied, 2008 WL 695643,
(Mar. 17, 2008) (interpreting the arbitration agree-
ment under the Federal Arbitration Act and declar-
ing: “While recognizing the breadth of the language
in the arbitration provision, we unquestionably find
that a claim of sexual assault neither pertains to nor
has a connection with [Plaintiff’s] employment.”).
Other courts have found that allegations of assault
can be considered related to a person’s employment.
See, e.g., Flynn v. AerChem, Inc., 102 F. Supp. 2d
1055, 1063 (S.D. Ind. 2000) (failing to discuss under-
lying factual allegations in detail).

At least two district courts have held that this
exact arbitration provision is broad enough to encom-
pass claims similar to those asserted in this lawsuit.

12 Many of these cases do not address the scope of the
relevant arbitration provision or discuss significantly different
arbitration provisions, and are therefore unhelpful. See, e.g.,
Magnolia Healthcare v. Barnes ex rel. Grigsby, No. 2006-CA-
00427-SCT 2008 WL 95813 (Miss. Jan 10, 2008); Alterra
Healthcare Corp. v. Estate of Linton ex rel Graham, 953 S. 2d
574 (Fla. App. 2007); In re RRGT, Inc., No. 04-06-0012-CV, 2006
WL 622736 (Tex. App.—San Antonio Mar. 15, 2006); Doe v.
Royal Caribbean Cruises, Ltd, 365 F.Supp.2d 1259 (S.D. Fla.
2005); Joseph v. Howard, No. A099589, 2003 WL 22810480 (Cal.
App. Nov. 26, 2003).
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In Cravetz v. Halliburton, No. 7-20285-CIV-ZLOCH
(S.D. Fla. July 24, 2007), the Southern District of
Florida compelled arbitration of plaintiff’s tort claims
based on a sexual assault allegedly committed by a
man employed by the same defendants in this case.
In finding that the dispute was within the scope of
the arbitration provision, the Court observed that the
alleged assault took place “while [plaintiff] was being
housed in an apartment provided to her as an
employee of a subsidiary and/or affiliate of Defen-
dants” and “that her assailant was acting in violation
of Defendants’ employment policies.” Id. at 7. The
Court also noted that the Dispute Resolution Plan
itself included torts in the list of arbitrable claims. Id.
at 8.

In Barker v. Halliburton, No. H-7-cv-2677, ---
F. Supp. 2d. ---, 2008 WL276390 (S.D. Tex. Jan. 30,
2008), the Southern District of Texas reached a
similar conclusion. Plaintiff alleged claims of negli-
gence, negligent undertaking, sexual harassment and
hostile work environment, retaliation, fraud and
intentional infliction of emotional distress arising out
of, inter alia, an alleged sexual assault by a State
Department employee that took place in plaintiff’s
living quarters in Iraq.”® The Barker court found that
all of plaintiff’s extra-contractual claims fell within
the scope of her employment because, among other
things, they were “predicated on the failure of the
Halliburton defendants’ employees to follow company
policies regarding . . . sexual harassment,” and
involved allegations that the defendants “negligently
undertook to provide proper training, adequate and
sufficient safety precautions (including adequate

13 The Court notes that the present lawsuit involves claims of
assault that were not at issue in Barker.
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safety measures), adequate and sufficient policies
and procedures in the recruitment, training and
placement of personnel in Iraq.” Id. at 11. Finally,
citing Fifth Circuit precedent analyzing the worker’s
compensation provision of the Defense Bases Act, the
Barker court concluded that the overseas nature of
the employment rendered incidents occurring outside
the workplace or during an employees’ leisure time as
“fall[ing] under the employment contract.” Id at 12.

The Court must respectfully disagree with these
decisions. Just because an assailant’s actions happen
to be in violation of his employer’s policies, and those
policies also govern plaintiff's behavior, does not
necessarily render the assault related to plaintiff's
employment for purposes of arbitration. Although the
arbitration provision extends to personal injury
claims arising in the workplace, the Court does not
believe that Plaintiff's bedroom should be considered
the workplace, even though her housing was provided
by her employer. The barracks were located some
distance from the actual office where Ms. Jones
worked as an IT Customer Support Analyst, and
there is no indication that Ms. Jones or anyone else
performed any job duties whatsoever at the barracks.

The overseas nature of Plaintiff’s employment and
the Fifth Circuit’s analysis of the provisions of the
Defense Bases Act do require further discussion,
however. In O’Keefe v. Pan Am. Airways, Inc., the
Fifth Circuit upheld a compensation award under the
Longshoremen’ and Harbor Workers’ Compensation
Act, incorporated into the Defense Bases Act, to the
widow of a man killed in a traffic accident on the
island of Grand Turk. 338 F.2d 319 (5th Cir. 1964).
Although the plaintiff was coming from a social visit
at the time of the accident, the Circuit found that the
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accident occurred within the scope of his employ-
ment." Id. at 321. Noting that “[elmployees working
under the Defense Bases Act, far away from their
families and friends, in remote places where there
are severely limited recreational and social activities,
are in different circumstances from employees work-
ing at home,” the Circuit concluded that “[p]ersonal
activities of a social or recreational nature must be
considered as incident to the overseas employment
relationship.” Id. at 322. In reaching this conclusion,
the Circuit stressed that the Longshoremen’s Act
“must be ‘liberally construed in conformance with its
purpose, and in a way which avoids harsh and
incongruous results.” Id. (citing Voris v. Eikel, 1953,
346 U.S. 328, 333 (1953)); see also Balt. & Phila.
Steamboat Co. v. Norton, 284 U.S. 408, 414 (1932)
(noting that the Longshoremen’s Act is “deemed to be
in the public interest and should be construed liber-
ally in furtherance of the purpose for which [it was]
enacted and, if possible, so as to avoid incongruous or
harsh results”); Self v. Hanson, 305 F.2d 699, 703
(9th Cir. 1962) (noting that the Longshoremen’s Act
should be considered “in favor of the workman” and
“consistent with the liberal purpose of the act.”).

Although the instant lawsuit also involves a
remote, overseas workplace, the Court does not
believe that the liberal interpretation of the term
“scope of employment” in the workers’ compensation
context can be incorporated wholesale into the inter-
pretation of an arbitration provision.”” There is no

4 The Circuit noted that the plaintiff, while off duty, was
always on call. O’Keefe, 338 F.2d at 321.

15 Even if the workers’ compensation cases could be con-
sidered sufficiently analogous to this case, the Court notes that
many of the cases awarding benefits for an injury that occurred
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reason to believe that the purposes and goals of
workers’ compensation should be imputed to the arbi-
tration context. The Supreme Court itself has noted
that “[w]orkmen’s compensation is not confined by
common-law conceptions of scope of employment.”¢
O’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504,
506 (1951). The Court is not, therefore, persuaded that
the rape at issue in this case should be considered
related to Plaintiffs employment simply because it
might be considered within Plaintiff's “scope of
employment” for worker’s compensation purposes.*’

Plaintiff’s claims of assault and battery; intentional
infliction of emotional distress arising out of the
assault; negligent hiring, supervision, and retention,;
and false imprisonment are not, therefore, within the
scope of the arbitration provision, and the Court will

in an overseas employee’s leisure time or away from the
workplace considered relevant the fact that the employee,
though off-duty, was on-call 24 hours a day. See, e.g., O’Keefe,
338 F.2d at 321; Anderson v. Employers Liab. Assur. Corp., 498
P.2d 288, 290 (Alaska 1972); Self, 305 F.2d at 701; Pan Am.
World Airways, Inc. v. O’Hearne, 335 F.2d 70, 71 (4th Cir. 1964).
There is no indication that Ms. Jones was on 24-hour call.

16 Indeed, the dissent in O’Leary complained bitterly that the
decision essentially declared an employer liable for the injuries
of its overseas employee simply by virtue of the employer-
employee relationship. 340 U.S. at 509-510 (Minton, J., dissenting).

I Defendants point out that Ms. Jones is, in fact, receiving
workers’ compensation under the Defense Bases Act and that
her attorney represented to the Department of Labor that her
injuries were “sustained while in the course and scope of
employment.” Given that this term appears to be construed
liberally in favor of an employee in the worker’s compensation
context, the Court does not agree that Ms. Jones should be
estopped from asserting in this lawsuit that her claims are not
related to her employment and that her injuries did not occur in
the workplace for purposes of arbitration.
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not compel arbitration of these claims. Plaintiff’s
other claims against the Halliburton and KBR
Defendants are within the scope of arbitration and
the Court will, therefore, compel arbitration of those
claims.™

B. The Court Will Stay Plaintiffs Claims Pending
Arbitration

The Federal Arbitration Act requires a court to
stay proceedings on any claim that is referable to
arbitration. 9 U.S.C. § 3. The Fifth Circuit has held
that a court must stay litigation of claims asserted
against non-signatories to an arbitration agreement
where “proceeding with litigation will destroy the
signatories’ right to a meaningful arbitration.” Waste
Management, Inc. v. Residuos Industriales Multi-
quim, S.A. de C. V., 372 F.3d 339, 343 (5th Cir. 2004);
see also Harvey v. Joyce, 199 F.3d 790, 796 (5th Cir.
2000) (finding that a court must stay litigation of
claims against a non-signatory where litigating such
claims wound render the arbitration proceedings
“both redundant and meaningless; in effect, thwart-
ing the federal policy in favor of arbitration”).

Where some, but not all, claims must be referred to
arbitration, a court may allow litigation of the non-
arbitrable claims to proceed in federal court under
certain circumstances. See, e.g., Moses H. Cone

18 The Court is not aware of any federal policy or statute that
would render these claims non-arbitrable. See Mitsubishi, 473
U.S. at 627 (noting that even where parties have agreed to
arbitrate, an arbitration agreement may be held unenforceable
if Congress has expressed an intention that a category of claim
should be exempted from arbitration); Will-Drill Res., Inc., 352
F.3d at 314 (“Once the court finds that the parties agreed to
arbitrate, it must consider whether any federal statute or policy
renders the claims non-arbitrable.”).
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Memorial Hosp. v. Mercury Const. Corp., 460 U.S. 1,
20 (1983) (noting that federal law “requires piecemeal
resolution [of disputes] when necessary to give effect
to an arbitration agreement”); Dean Witter Reynolds,
Inc. v. Byrd, 470 U.S. 213, 221 (1985) (“The preemi-
nent concern of Congress in passing the Act was to
enforce private agreements into which parties had
entered, and that concern requires that we rigorously
enforce agreements to arbitrate, even if the result is
‘piecemeal” litigation™);" Girard v. Drexel, 805 F.2d
607, 610-11 (5th Cir. 1986) (upholding a district
court’s refusal to stay non-arbitrable claims); Sam
Reisfeld & Son Import Co. v. S. A. Eteco, 530 F.2d
679, 681 (5th Cir. 1976) (noting that “[t]he district
court correctly concluded that the antitrust claims
should proceed to trial since such claims are gener-
ally not arbitrable. At the same time, the court found
no obstacle to simultaneously referring the remaining
claims to arbitration as such ‘would not require the
arbitrators to resolve any important legal or factual
issues relating to the antitrust claims.” (internal
citation omitted)); see also Klay v. All Defendants, 389

¥ In a concurring opinion in Dean Witter, Justice White
emphasized that substantial doubt existed as to whether the
claims at issue were not arbitrable. 470 U.S. at 225 (White, J.,
concurring). He strongly agreed, however, with the majority’s
view that a district court should not stay arbitration or refuse to
compel it at all “for fear of its preclusive effect,” adding that
where two proceedings are to go forward independently, “the
concern for speedy resolution suggests that neither should be
delayed” and “the heavy presumption should be that the
arbitration and the lawsuit will each proceed in its normal
course.” Id.; see also Chang v. Lin, 824 F.2d 219, 223 (2d Cir.
1987) (agreeing with Justice White’s concurrence and finding
that the district court erred in staying litigation of non-
arbitrable claims because defendants had not rebutted the
“heavy presumption” in favor of allowing litigation to proceed).
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F.3d 1191, 1203 (11th Cir. 2004) (noting that “courts
generally refuse to stay proceedings of nonarbitrable
claims when it is feasible to proceed with the litiga-
tion”); Am. Recovery Corp. v. Computerized Thermal
Imaging, Inc., 96 F.3d 88, 97 (4th Cir. 1996) (“[T]he
decision to stay the litigation of non-arbitrable claims
or issues is a matter largely within the district court’s
discretion to control its docket.”). The Fifth Circuit
has also noted that “[w]here a discretionary stay
is proposed, something close to genuine necessity
should be the mother of its invocation.” Coastal
(Bermuda) Ltd. v. E. W. Saybolt & Co., Inc., 761 F.2d
198, 203 n.6 (5th Cir. 1985) (noting additionally that
“[pliecemeal adjudication is not always undesirable
adjudication”).

The Fifth Circuit has not directly addressed the
factors that a Court should consider when deciding
whether to stay litigation of non-arbitrable claims
during arbitration of the parties’ arbitrable claims.
In cases involving claims by non-parties to an
arbitration agreement, the Circuit has indicated that
the Court should consider whether allowing litigation
to go forward would destroy the parties’ right to
meaningful arbitration. Waste Management, 372 F.3d
at 343. In making that determination, the court
considered three factors, but noted that they are
“neither required nor exhaustive”:

1) the arbitrated and litigated disputes must
involve the same operative facts; 2) the
claims asserted in the arbitration and
litigation must be “inherently inseparable”;
and 3) the litigation must have a “critical
impact” on the arbitration.

Id. In Sam Reisfeld, the Fifth Circuit also upheld a
district court’s decision to allow arbitration and liti-
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gation to proceed simultaneously, but noted that the
arbitrator would not be required to resolve any
important legal or factual issues relating to the non-
arbitrable claims. 530 F.2d at 681. In this case, the
claims to be arbitrated and those to be litigated
involve many of the same operative facts, and
allowing the litigation of the non-arbitrable claims to
proceed could have a significant impact on the arbi-
tration. The Court therefore reluctantly concludes
that it should stay litigation of Plaintiff’s non-
arbitrable claims during the pendency of the parties’
arbitration.

ITT SANCTIONS

The court does not find support for an award of
sanctions under 28 U.S.C. § 1927. Defendants’
request for sanctions is therefore denied.

IV. CONCLUSION

Defendants’ Motion to Compel Arbitration, Doc.
No. 45, is GRANTED IN PART AND DENIED IN
PART. The Court will not compel to arbitration
Plaintiff’s claims for assault and battery; intentional
infliction of emotional distress arising out of the
alleged assault; negligent hiring, retention, and
supervision of employees involved in the assault; and
false imprisonment. The Court will stay litigation of
these claims until parties complete arbitration of
Plaintiff’'s arbitrable claims. The Court will compel
Plaintiff's remaining claims to arbitration. Defen-
dants’ request for an award of sanctions is DENIED.

IT IS SO ORDERED.
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SIGNED this 9th day of May, 2008.
/s/ Keith P. Ellison

KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE

TO ENSURE PROPER NOTICE, EACH PARTY
WHO RECEIVES THIS ORDER SHALL FORWARD
A COPY OF IT TO EVERY OTHER PARTY AND
AFFECTED NON-PARTY EVEN THOUGH THEY
MAY HAVE BEEN SENT ONE BY THE COURT
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APPENDIX D

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

[Filed October 19, 2009]
No. 08-20380

JAMIE LEIGH JONES; JOSEPH DAIGLE

Plaintiffs
JAIMIE LEIGH JONES

Plaintiff-Appellee

V.

HALLIBURTON CO, doing business as KBR Kellogg
Brown & Root; KBR TECHNICAL SERVICES INC;
OVERSEAS ADMINISTRATIVE SERVICES LTD; KELLOGG
BROWN & ROOT SERVICES INC; KELLOGG BROWN AND
ROOT INTERNATIONAL INC; KELLOGG BROWN & ROOT
LLC; KELLOGG BROWN & RoOT S DE R L; KELLOGG
BROWN & RooT INC; KBR INC

Defendants-Appellants

Appeal from the United States District Court for the
Southern District of Texas, Houston

ON PETITION FOR REHEARING EN BANC
(Opinion , 5 Cir., , F.3d

Before BARKSDALE, DeMOSS, and STEWART,
Circuit Judges.
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PER CURIAM:

(M) Treating the Petition for Rehearing En Banc as a
Petition for Panel Rehearing, the Petition for Panel
Rehearing is DENIED. No member of the panel nor
judge in regular active service of the court having
requested that the court be polled on Rehearing En
Banc (FED. R. ApP. P. and 5th CIR. R. 35), the Petition
for Rehearing En Banc is DENIED.

(O) Treating the Petition for Rehearing En Banc as a
Petition for Panel Rehearing, the Petition for Panel
Rehearing is DENIED. The court having been polled
at the request of one of the members of the court and
a majority of the judges who are in regular active
service and not disqualified not having voted in favor
(FED. R. App. P. and 5th CIR. R. 35), the Petition for
Rehearing En Banc is DENIED.

ENTERED FOR THE COURT:

/s/ Barksdale
United States Circuit Judge

Order on pet EB treat as pan reh-REHG6A
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

OFFICE OF THE CLERK

CHARLES R. FULBRUGE III TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

October 19, 2009
MEMORANDUM TO COUNSEL OR PARTIES

LISTED BELOW:

No. 08-20380 Jones v. Halliburton Co, et al
USDC No. 4:07-CV-2719

Enclosed is an order entered in this case.
CHARLES R. FULBRUGE III, Clerk

By: /s/ Sabrina B. Short
Sabrina B. Short, Deputy Clerk
504-310-7817

Mr. Lannie Todd Kelly
Mr. Andre M Mura
Ms. Shadow M Sloan
Mr. John Vail

Motion Notice - MOT2
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APPENDIX E

EMPLOYMENT AGREEMENT

(Foreign Service Single Status Assignment)
US CITIZEN

Employee: Jamie Leith Jones Date: July 15, 2005

Address [REDACTED]

This Employment Agreement sets forth the terms
and conditions of employment between you and
Overseas Administration Services, Ltd., (“Employer”)
for your employment in support of the U.S. Army’s
Area of Operation under the U.S. Contract DAAAQ9-
02-D0007. This Employment Agreement includes the
Data Sheet that is attached. In the event of any
conflict between these documents, the terms of the
Employment Agreement will control.

GENERAL TERMS AND CONDITIONS

1. You agree to perform services of the job classifica-
tion shown on the Data Sheet, and other services
within your capability as requested by Employer. You
may terminate your employment at any time, subject
to loss of compensation, if any, as specified herein,
and Employer may likewise terminate your employ-
ment at any time, for any reason, including for its
sole convenience. Earned but unpaid compensation
will be paid if Employer terminates your employment
for its convenience or for any other reason.

2. This Agreement and the attached Data Sheet
show specific terms and conditions of your initial
employment assignment, the identity of the corpora-
tion that will be your Employer, the position for
which you are initially assigned/hired and location of
the project, your rate of pay and other applicable
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OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each knew that personal safety was an
issue that would have been significant to any
applicant for service in Iraq, particularly
Jamie dJones, and that the concealed
knowledge would likely have prevented
women in general, and Jamie Jones, in
particular, from entering into a contract of
employment which required her to go to Iraq
under those conditions;

. HALLIBURTON COMPANY d/b/a KBR KEL-

LOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR, AND
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each actively concealed knowledge of
the dangers of sexual harassment, assault,
rape, and other related acts from women who
were enticed to travel, unprotected and
unprepared, into this hostile environment;

. HALLIBURTON COMPANY d/b/a KBR KEL-

LOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR, AND
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each participated in presenting a
contract of employment, along with a
pamphlet for outlining grievance procedures
and complaints, in a knowing and active
inducement to women in general, and Jamie
in particular, to execute a contract to accept
dangerous employment, while having full
knowledge of the dangers from its own
employees, and concealing that fact;
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e. The “Employment Agreement” between Service
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. purports to cover the employment-
related matters between the Plaintiff and
OAS; yet, despite the knowledge of
HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR, AND
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. that women were being raped and
assaulted by Halliburton employees and/or
those of its subsidiaries in Iraq, such acts
were specifically omitted from the contract of
employment as a known and foreseeable risk,
in an active effort to conceal the very nature
of the working and living environment into
which women such as Jamie, and Jamie
herself, would be thrust;

f. Jamie Jones relied upon the misrepresenta-
tions of fact regardingthe safety measures for
women in Iraq (at least as they pertained to
her fellow countrymen in general, and her co-
workers, in particular) when she entered into
the contract of July 21, 2005;

g. If the true nature of the employment had
been made known to Jamie, she would not
have executed the contract, would not have
been sent to Iraq, would not have been
brutally raped by the Halliburton employees
in Baghdad, and would not have suffered the
injuries enumerated in this complaint.

64. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the



133a

damages set forth more fully herein, all of which are
in excess of $100,000.00.

COUNT IX
FRAUD IN THE INDUCEMENT
TO AGREE TO ARBITRATION

65. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further alleges as follows:

66. HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG, BROWN
& ROOT SERVICES, INC., KBR TECHNICAL SER-
VICES, INC., KBR and OVERSEAS ADMINISTRA-
TIVE SERVICES, LTD. fraudulently induced Jamie
to agree to a “mandatory arbitration provision”, by
misleading her inter alia in each of the following
particulars:

a. At all times relevant to the discussion leading
up to the execution of the “mandatory arbitra-
tion provision” in this case, and at the time of
its execution, HALLIBURTON COMPANY
d/b/a KBR KELLOGG, BROWN & ROOT,
KELLOGG, BROWN & ROOT SERVICES,
INC., KBR TECHNICAL SERVICES, INC.,
KBR and OVERSEAS ADMINISTRATIVE
SERVICES, LTD. were aware of the repeated
sexual attacks, sexual harassment and
mistreatment of women in and around
Baghdad, Iraq, by United States citizens in
general, and its own employees, in particular,
yet actively concealed and/or failed to disclose
this fact from women who were being asked to
serve in that arena, particularly, Jamie;
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b. HALLIBURTON COMPANY d/b/a KBR KEL-
LOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR and
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each knew that personal safety was an
issue that would have been significant to any
applicant for service in Iraq, particularly
Jamie Jones, and that the concealed know-
ledge would likely have prevented women in
general, and Jamie, in particular, from
agreeing to a “mandatory arbitration provi-
sion” under those conditions;

c. HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR and
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each actively concealed knowledge of
the dangers of sexual harassment, assault,
rape, and other related acts from women who
were enticed to travel, unprotected and
unprepared, into this hostile environment,
and then agree to a “mandatory arbitration
provision” in the event of such events
recurrence;

d. HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR and
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. each participated in presenting a
“mandatory arbitration provision”, along with
a pamphlet for outlining grievance procedures
and complaints, in a knowing and active in-
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ducement to women in general, and Jamie in
particular, to agree to “mandatory arbitration
provision” when only the defendants were
aware of the dangerous nature of the
employment its own employees, and while
concealing that fact;

. The “mandatory arbitration provision” between
Service OVERSEAS ADMINISTRATIVE
SERVICES, LTD. purports to cover the
“employment-related” matters between the
Jamie and OAS; yet, despite the knowledge of
HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG,
BROWN & ROOT SERVICES, INC., KBR
TECHNICAL SERVICES, INC., KBR and
OVERSEAS ADMINISTRATIVE SERVICES,
LTD. that women were being raped and
assaulted by Halliburton employees and/or
those of its subsidiaries in Iraq, such acts
were specifically omitted from the parameters
of the “mandatory arbitration provision” as
these known and foreseeable risks regarding
the very nature of the working and living
environment into which women such as
Jamie, and Jamie herself, would be thrust,
were actively concealed;

Jamie Jones relied upon the misrepresenta-
tions of fact regarding the safety measures for
women in Iraq (at least as they pertained to
her fellow countrymen in general, and her co-
workers, in particular) when she agreed to
the “mandatory arbitration provision” on July
21, 2005;

. If the true nature of the risk had been made

known to Jamie, she would not have executed
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the “mandatory arbitration provision”, would
not have been sent to Iraq, would not have
been subjected to the severe and brutal rape
by fellow Halliburton employees, acting with
impunity from this company as set forth in
this complaint.

67. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the
damages set forth more fully herein, all of which are
in excess of $100,000.00.

COUNT X
ASSAULT AND BATTERY—CHARLES BOARTZ
AND SEVERAL JOHN DOE RAPISTS

68. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further alleges as follows:

69. CHARLES BOARTZ AND SEVERAL JOHN
DOE RAPISTS, conspired to drug Jamie with the
intent of raping her once she became unconscious.

70. CHARLES BOARTZ AND SEVERL JOHN
DOE RAPISTS raped Jamie while she was uncons-
cious and incapable of consenting to said forcible acts
of sexual intercourse, sodomy, and brutality.

71. Defendants’ acts were intentional, outrageous,
reckless and with malice.

72. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the
damages set forth more fully herein, all of which are
in excess of $100,000.00.
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COUNT XI
INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

73. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further alleges as follows:

74. HALLIBURTON COMPANY d/b/a KBR
KELLOGG, BROWN & ROOT, KELLOGG, BROWN
& ROOT SERVICES, INC., KBR TECHNICAL SER-
VICES, INC., KBR, AND OVERSEAS ADMINIS-
TRATIVE SERVICES, LTD. each acted (as set forth
herein) intentionally and/or recklessly, in a manner
which was extreme and outrageous under the
circumstances, and which caused severe emotional
distress to Jamie.

75. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the
damages set forth more fully herein, all of which are
in excess of $100,000.00.

COUNT XII
INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS—ERIC EILER

76. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further alleges as follows:

77. ERIC EILER acted (as set forth herein) inten-
tionally and/or recklessly, in a manner which was
extreme and outrageous under the circumstances by
forcing her to engage in a sexual relationship with
him or face losing her job at a time when her income
was necessary to support her incapacitated mother,
all of which was known to Eric Eiler, and which
caused severe emotional distress to Jamie.



138a

78. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the
damages set forth more fully herein, all of which are
in excess of $100,000.00.

PROXIMATE CAUSE

79. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further alleges as follows:

80. Each and every of the foregoing acts and
omissions, individually and collectively on the part of
Defendants, taken separately and/or collectively,
jointly and/or severally, constitute a direct and
proximate cause of the injuries and damages set forth
below.

81. As a direct and proximate result of the allega-
tions contained herein, Jamie has suffered the
damages set forth more fully herein, all of which are
in excess of $100,000.00.

DAMAGES AND REMEDIES

82. Jamie hereby incorporates all paragraphs of
this Complaint into this Count, as if they were fully
alleged herein, and further allege as follows:

83. As a direct and proximate result of the afore-
mentioned abuse, harassment and attacks on the
part of these defendants, jointly and severally, Jamie
Jones was caused to suffer serious injuries. As a
result of same, Jamie has suffered the following
damages:

a. Reasonable medical care and expenses in the
past. These expenses were incurred by Jamie
for the necessary care and treatment of the
injuries resulting from the incident com-
plained of herein, and such charges are
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reasonable and were usual and customary
charges for such services;

b. Reasonable and necessary medical care and
expenses which will, in all reasonable proba-
bility, be incurred in the future.

c. Physical pain and suffering in the past;
d. Mental anguish in the past;

e. Physical pain and suffering in the future;
f. Mental anguish in the future;

g. Physical impairment and disfigurement in
the past;

h. Physical impairment and disfigurement
which, in all reasonable probability, will be
suffered in the future.

1. Loss of earnings in the past;

j. Loss of earning capacity which will be, in all
probability, incurred in the future;

k. Fear of a future disease condition;

I. Cost of medical monitoring and prevention in
the future.

GROSS NEGLIGENCE/EXEMPLARY DAMAGES

84. Jamie re-alleges and incorporates each allega-
tion contained in Paragraphs hereinabove of this
Petition as fully set forth herein.

85. Without waiving the foregoing, Jamie seeks
exemplary damages pursuant to Texas Civil Practices
and Remedies Code §41.003(3) and pursuant to the
definition of “Gross Negligence” as provided in
§41.001(11)(A) and (B). Specifically, defendants,
HALLIBURTON COMPANY d/b/a KBR KELLOGG
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BROWN & ROOT (KBR); KELLOGG BROWN &
ROOT SERVICES CORPORATION, INC.; KBR
TECHNICAL SERVICES, INC.; KBR, OVERSEAS
ADMINISTRATIVE SERVICES, LTD.; ERIC ILER,
CHARLES BOARTZ; SEVERAL JOHN DOE
RAPISTS; completely, recklessly, maliciously, and/or
with conscious or reckless indifference, ignored the
probability and magnitude of the potential harm to
others, including Jamie Jones, by creating the
hostile, sexually charged work environment and
living conditions for women in Iraq, and for its
handling of her complaints. When viewed objectively
from the standpoint of HALLIBURTON COMPANY
d/b/a KBR KELLOGG BROWN & ROOT (KBR);
KELLOGG BROWN & ROOT SERVICES CORPO-
RATION, INC.; KBR TECHNICAL SERVICES, INC.;
KBR; OVERSEAS ADMINISTRATIVE SERVICES,
LTD.; ERIC ILER, CHARLES BOARTZ; SEVERAL
JOHN DOE RAPISTS; at the time of their acts and
omissions involved an extreme degree of risk, consi-
dering the probability and magnitude of the potential
harm to others, including Jamie Jones. Furthermore,
each defendant named herein had actual, subjective
awareness of the risk involved, but nevertheless
proceeded with conscious indifferences to the rights,
safety and welfare of others, including Jamie.

86. As a result of the gross neglect and legal malice
of each of the named defendants, Jamie seeks an
award of exemplary damages under TEX. LAB.

CODE §408.001(b) and Article 16, Section 26 of the
Texas Constitution.

87. Defendants knowingly, and with wanton disre-
gard for the welfare of Jamie Jones, ignored her
complaints, failed to investigate her reports of
misconduct, and instead retaliated against her for
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having attempted to better her working and living
conditions. In doing so, they placed Jamie at an ex-
treme degree of risk of continued sexual harassment
and sexual assault in the context of “boys will be
boys,” considering the probability and magnitude of
the potential harm to her, which, when viewed objec-
tively from the standpoint of the reasonable person
was foreseeable at the time they ignored her
complaints.

88. Defendants’ negligent acts and/or omissions,
individually and jointly, constituted a conscious
disregard of an extreme degree of risk, all of which
led to the Jamie’s injuries and damages.

89. If the trier of fact finds the requisite degree of
culpability required by Texas law for an assessment
of punitive or exemplary damages, Plaintiffs seek
such an award as is right and just.

90. Plaintiffs are also entitled to recover prejudg-
ment interest and costs of court.

JURY DEMAND

91. Plaintiff hereby invokes her right to trial by
jury.

WHEREFORE, Plaintiff prays that the Defendants
be cited to appear and answer herein, and that, after
a trial, they receive such monetary damages, both
actual and exemplary, and other relief as is sought
herein and appropriate under the law and the facts.

Respectfully submitted,

/s/ L. Todd Kelly
THE KELLY LAW FIrM, P.C.
L. Todd Kelly
Texas Bar No. 24035049
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Heidi O. Vicknair

Texas Bar No. 24046557
One Riverway, Suite 1150
Houston, Texas 77056
Tel. (713) 255-2055

Fax. (713) 523-5939

Paul Waldner

VICKERY, WALDNER & MALLIA, L.L.C.
Texas Bar No. 20679800

One Riverway, Suite 1150

Houston, Texas 77056

Tel. (713) 526-1100

Fax. (713) 523-5939

&

Stephanie M. Morris
ATTORNEY AT LAW

Member of D.C. and PA. Bars
1660 L. Street, N.W., Suite 506
Washington, D.C. 20036

Tel. (202) 536-3353

Fax. (202) 463-6328

Attorneys for Plaintiff, Jamie Jones
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CERTIFICATE OF SERVICE
I hereby certify that all counsel of record were
served with true and correct copies of the attached

Third Amended Complaint by ECF on this 29th day
of February, 2008:

/s/ L. Todd Kelly






